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Chapter I 
An Overviciw 

Historical ly,\the Anierican system of higher education has been 
divided into two sectors, public and private. Public institutions, 
underdirect control by the state, are i^rms of st^te government, while 
private institutions control.led by private individuals, function apart- 
frofn the state's pos tseccnda ry educational .system. This structure of 
two systems, public and private, is acclaimed as providing a diversi*ty 
and pluralism that allov/s creativity and innovation to exist i.n Jiigher 
educati.on. This principle has caused $ome educators to view with 
alarm the current financial crisis facing private higher education 
and express concern for its future existence.' 

i 

Inflation, increased operating costs., and tuition increases 

ha^e prompted educators and state officials to advocate state aid to 

the private sector,^ At the same time, changing enrollment patterns 

and Mmi ted state funds have promoted some states, to use f^cill.ties 

and progransin the private sector instead of expanding public 

3 

institutions or establishing new state facilities, A stutfy entitled 
State FinanciaJ Measures Involving the Private Sector of Higher 
Education surveyed state financial assistance plans for private 
higher education. TRe study found that 

a total of nineteen states provide one or more 
major forms of institutional support to private 
institutions of higher education. TheSe forms 



include contracts for various kinds of educational 
services (13 states); facilities bonding authority 
(1! states); and formula-based grants to operating 
budgets (8 states). Seven states have at least 
one such program, and twelve have two or more 
[McFar!3n(;i, Howard, and Ohronister, 197^, p. 1?]. ^ 
Programs of state aid and reliance on the private sec^tor establish 
an interdependent relationship between the state and private higher 
education. This relationship not only, raises questions regarding 
higher education's diversity, but nay'also activate a legal doc- 
trine called "state action.^' 

"State action" defines when private corporations or persons 
act as agents of the state. • It is found v;hen the state is involved 
to a significant extent in an interdependent relationship with a 
private individual or corporation. Where state action is found the 
private individual must share the state's responsibility to protect 
those rights guaranteed to citi^zers under the Fourteenth Amendment'. 
Robert M. Hendrickson (l972> P. 119) has analyzed the ca law on 
state action in private higher educat ion^and has described the 
statutory relationship between the state and private higher a 
educatio.. in five states. His study recommends a survey of all 
state statutes and state master plans to determine to what extent 
the state relies on the private sector to meet the educational 
needs of iti citizens and to assess the private sector's^ future 
role in the state's post secondary system.^ 



3 . . 

Th piesent study , funded by the Carnegie Council on Policy Studies, in Higher 

Ed' cation, onaly/es the case lav,' on state action to define the 

relationships between states and private institutions. It also 

examines contacts between the states and pr i va te . i ns t i ? ut i oos through 

an analysis of state statotes and master plans. A synthesis of, these 

relationships is significant to an understanding of how the concept 

of priva^•= ^*ducation varies in each of the states and to a deternina- ' - 

tion of whether a particular situation yields state action. Further, 

an analysis of "state action" can provide an understanding of the 

meaning of "private" as opposed to "public" action. Thus, on a' 

conti^nuum between public and private action, degrees of "pr i vateness" 

can be identified throughout the 50 states. 

The statutory relationship defines the degree of sta-te regula^^on 
and control and,_the state's dependence on the private sector to fulfill, 
its education needs. The mas te r -p 1 ans , developed by the ^tat-e to 
coordinate the maintenance and growth of its postsecondary system, 
provide projections of future relationships between the st^te and 
the private sector. Chapters 3 through 6 break the states down into " ' 
four categories based on .the type of relationships between the state 
and private institutions. The analysis i'nclades a discussion of the ^ 
characteristics of these relationship's for each state within'the 
category. 



The Meaning of "Private" 
Through a synthesis of data on case law trends, statutory contacts, 
and naster-planning relationships with the private higlier 
education, degrees of "privateness" can be Tdentified in each of Ihe 
50 states. Put another way, this analysis provides fh(3 rieans to • 
determine when r e 1 a t i onships be tween the state and private insti- 
tutions moves them frorp private to quasi-public or public status. ^ 

The reader n^ay ask, "Why do we need to know when an institu- 
tion*s Contacts with the state move it into the realm of ^he public 
sector?" We need to know because such a change in 'status can cause 
s igni fi cant changes in Institutional mission and result in politi- 
cal pressure beiig brought to bear on the institution to force.it 
Into a mode I ^des i red by the public. Educators n*=»ed to kno.w the 
effects of such changes on the institution be rore^ advocatj^ng 
increasing involvements with the public sector. However, educators 
seem JLO ignore these .quest ions when discussing the n^ed for 
additional contacts between the^state and private institutions. 

To organize this synthesis, the tests us-ed in ^Jackson v. The 

Statl er Foundation , supra . were considered. * Jackson ' s first test, 

"the degree to which the private organization is dependent on 

governmental aid^" i ncl udes .such contacts as: tax exemptions, 

* * * • 

em.i^ient dcnain powers, purchases through state ageocles, student . 

aid programs (direct grants, capitation grants, leans or bonds), 

and contracts. The second test, "the extent and i ntrus i venes s of 

the governmental regulatory scheme," includes certification, --^^ 
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i-uindaiory annual reports, coordination by a state agency, apd the 
requirefnent to part i c i pa te in state piar.ning. "Whether the regu la^fory 
schene connotes governmenta] approval of the activity or whether the 
assistance is merely provided tc all without such connotations,*' test 
nuiTiber three, considers the same contacts as do'es test numbe • cwo , 
but • does so in terms of their purposes and effects. 

« 

The fourth test is "the extent to which the organiiation 
serve.s a public function or acts as a surrogate fpr the state." 
In this test, the statutes and master plans were analyzed for pro- 
posals, programs, or language that indicated: a reliance on the 
private seccQr to educate a portion of the state's citizens; a 
public interest in the purpose ^nd programs of private higher education;, 
^an assumed responsibility to ensure the survival of f)rivate higher 
educa:ion; a contract to provide private-sector services and* 
programs jto-^the state*s citizens; and an e^stabl i shed or proposed 
consortium or cooperative arrangement between the public and private 
institutions. /\lso included in this test was the level of coord.ina- 
tion by a state agency and the level of involvement in the master- 
planning process by the private sector. 

Th2 50 state rejatipnships were plotted oh a chart' using the 
four' tests of Jackson as wel 1 as coordination and planning, which 
fall under .two of these tests. This procejSs revealed that under test' 
number one the states could be categorized into levels of st^.'ie 
contact with the private sector useful for discussing state action 
and the meaning of "private" higher education. These levels were 
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Chapter 2 

A Legal Analysis of State Action and Private Higher Education 

The Sill of Rights, contained in the first eight amendments to the 
U . S . Cons t i t u t Ion , prov ides that the f edera 1 gove rnmen t sha 1 1 not 
encroach upon the fundamental freedoms of the individual citizen. 
Among those freedoms is the right not to be deprived of life, 
liberty, or property without due p'ocess of law as guaranteed by the 

Fifth Amendment. Until passage of the Fourteen^t;h .Amendment, the 

\ 

fundamental fr^doms contained in the Bill of Rights did^ot protect 
citizens from the actions of a state. The Fourteent^ Amendment 
provides that 

no state shall make or enforce any law which 
shall abridge the privileges or immunities of 
the United States; nor shall any state Jeprive 
any person of life, liberty or property, without 
due process of lav/; nor deny to any person within its 
jurisdiction the equal protection of the laws* 
The Supreme Court has used the due process and equ^l protection 
clauses of the Fourteenth Amendment to apply selectively the freedoms' 
of the Bill of Rights to the states.' The private citizen and the 
private corporation, however, are not reached by its proscriptions 
unless the state has in some form in^sinuated itself into the affairs 
of the private person so that the actions of that person are deemed 
to be actions of the state (Civi 1 Rights Cases, 1883). The quest 
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by the courts for the illusive distinction between truly private 
actions and actions taken by private persons oa behalf of the state 
has given rise to the ^tate ^action doctrine. 

Section 1 of the Civil Rights Act of 1871, currently contained 
in chapter A?., Section I983, of the United States Code, was enacted 
by Congress to further implement the provisions of the Fourteenth 
Amendment. Section 1983 provides that 

Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory, subjects, or causes to be 
subjected, any citizen of the United States ^ 
or other p^rsonwithin the jurisdiction thereof 
to the deprivation of any rights, privileges, or 
immunities secured by the constitution and laws 
shall be liable to the party injured ?n an action 
at law, suit in equity, or other proper pro- 
ceeding for redress . 
While the thrust of the Fourteenth Amendment is to ^prohibit 
actions by states, the thrust of Section 1933 is to prohibit actions 
by private persons under color of any statute of .any state. 

Most of the cases that define the limits of stat*^ action 
dispose of challenges to private conduct under Section 1983* Another 
series of cases arises under Section 1331 of Chapter 28, United 
States Code, which grants jurisdiction to federal courts of cases 
aris ing 'under the Constitution, laws, and treaties of the United States, 
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and deals primarily with issues of federal .action. Private persons', 
however, have'a'so been found to be involved in federal action'and 
the test reviev/fd by the courts to determine whether the federal 
government * has insinuated itself into private conduct are virtually 
the same -3S in the state action cas^s. This chapter will discuss 
cases that deal with state' acticp /vithout regard to whether they 
involve actions brought under Section 1S83 or Section 1331. 

The legal implications of the state action doctrine for pri-vate 
higher education are of far-reaching importance. The cour*t- imposed 
^restrictions on private institutions that are found to be subject 
to the Fourteenth Amendment can s i gn i f i can t l-y^f f ec t an institution's 
very mission. The areas most often discussed are student discipline 
and discrimination in admissipns and employment practices. Implemen- 
tation of Pill of Rights protections, such as'right of an accused 
to counsel and a formal due process hearing, significantly increase 
the cost of operating a private institution. The freedom to hire, 
fire, and promote faculty and staff employees, which is curtailed 
by application of the^state doctrine action, has forced private 
institutions to adopt costly, time-consuming, and sometimes artificial 
employment practices to satisfy the courts. 

But student discipline and employment practice only scratch the 
surface of the possible restrictions on 'forme^^ private action. 
If a private institution is the equivalent of a goveinment ag.ncy, 
then the substance of its ^egree-grant ing programs becomes a subject 
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for pub) i c ^scru t i ny , Taxpayer "su i t-^ \Hja i ns t private institutions', 

based upon government subsidies provided via the tax exemption, 

could force inst i tut ions -to eliminate courses and methods of 

instruction' that do not meet public approvals Private bequests to 

institutions to be administered for the benefit of minority-student 

programs cou^d definitely be foiind discriminatory in light of the 

Fourteenth Anendnent res t r i>p t i ons . In sum, the ability of, a private 
> 

I stitution to offer experimental programs ma\ be severely challenged 
by application of the state act ioit- concept. " 

Some commentators (see, for example, "Common Law Rights for Pri- 
vate University Students," 197^) have suggested that the common- and 
Statutory-law resti ctions on private action are sufficient to direct 
private i ns t i tu t i ona 1 1 ann i ng into channels suggested by state^ 
action. A survey of the cases affecting private higher education/ 
institutions disclosed, however, that virtually all signiffcant 
cases recently decided or pending are based upon state or federal 

action (sefe general!/ the Col lege Law Digest ) . Traditional common- 

— / 

law cr -zepts applied to private institutions simply do not cut as 
deeply to the core of privateness as does state action. 

Supreme Court Decis ions 
The Supreme Court has defined the scope of the equal protection and 
due process clauses of the Fourteenth Amendment in terms of wfiose 
actions constitute those of the state, or, conversely, when priva-O 
action equals state action. \ 



n 



The court held that "only such acts as may fairly .be said to be 

2 

that of the state's are covered bt the ^^ourteenth Amendment;*'* While 
the court stated in U.S. v. Gues t (1966), that the Fourteenth Amendment 
protects the individual against state action and not against the 
wrongs done *by individuals, they also held , that the state's involve- 
fpent '*^need not be exclusive or direct." The Ccurt has also held that 
the equal protection clause applied to private action if to some 
significant extent the state .i any of its manifestations has been 
found to have "insinuated itself into^a position of interdependence 
withthe private individual." ^ * ' 

The Fourteenth Amendment provided constitutional validity to the 
proDOitlon contained in Section 1983 that due process and equal 
protection may not be denied by a private person acting "under color 
of state law" (B urton v> Wi-lmtngt^n Parking Authority , I960; Civil 
Rights Cases , 188?). Although, "u^nder color of state law" is the . 
standard used to judge violations. of the federal civil right? 
statutes m?, U.S.C. §1983), the Court has held that to show^that a 
private person acted under color of state law ^Iso bring the 
violation "within the ambit of the l^th Amendment," ( U > S^v. Price , 
1966), 

In its decisions the Supreme Court has not developed a legal 
formula for determining when private action equals state action. 
The court stated: 

This Court has never attempt^i^^ the "impossible 
task" of formulating an^^J/i'f a 1 1 i bl e test for 
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I 

determi. ig whether the state ''in any of its 
man i f es ta t i ons" has become signi.fi can 1 1 y 
* invofved in private discriminatrion. "Only 

by sifting the facts and jveighing circum- 
stances" on a case by case basis can a non- • 
obv ious i nvo 1 vemen t of the. state in private 
conduct bs attributed to its true significance 

[Rie^.an v. Mulkey, 1967]. ^ 
— V ^ 

^ The Court J, howe /er, has established^^ rocess of balancing Ihe 
const ilut' Dnal rights of the private person against the rights 
guaranteed but the Fourteenth Amerdment (for example, -Ama 1 ga mated^ 
Food Employees Union v. Logan Valley Pla^a , 1968, Terry v. Adams , 
1953, and Marsh v. Alabam^ 19^6), 

In "*^;fting facts, weighino circumstances," and balancing 
constitutional rights, the Court has held that specific types of 
state involvement constitute state action. For example, any actions 
by the state or ^to agencies may not deny rights protected by the 
Fourteenth PjTiendment (Coo per v. Aaron , 195^). Actio-^by a city, 
town, county or their agents also constitute state action ( Avery v. 
Midland County Texas , I968; accord . , Gri f f i n v. Maryl and , 196^, actions 
of a county sheriff); and the Court has also held that act ions by 
private parties equal state action v;here state law has compelled 
the act ( Ad i ekes H£ Kress and Co. , supra , at 152; Willi ams v . 

R hodes , 1968),and that state action includes ^tions ot state courts 
or judicial officials i.n their offi'cal capaci ty\ ( Shel ley v> Kraemer , 
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iSW a : 19, 20; Ad i ekes .S^ H:_ Kress and Co. supra) . 

Private cor-joratyons have also been held subject to Fourteenth 

Amendment respon -s i bi,] i t i es . tn M arsh v. Alabama , (IS^fi*), in which 

case the Gulf Shiipbul Iding Corporation owned and built a town next 

to its manufactuifi ng/' fac i 1 i ty , the Court held: 

Owners;nip does not always meafl absolute domain. 
THe moj^e an owner, for his adv^f^tage, opens up 
his pr'operty for use by the public in general, 
the mo>*re do his rights, become circumscribed by 
the st.atutory and constitutional rights of 

i 

those who us^e it [p. 506] . 
• The Court ruled that the company town was opened to public 
use and that, t^'srefore; the Fourteenth Amendment protections could 
not be denied (<'CCord. Amalgamated Food E mployees Union v. Logan 
Valley Pjaza, 1^^68). . 

Private cor*pora t ions performing public functions can also come 
under the'd5ctr>ne of state action. In Burton v. Wi Imington Parking 
Authori"^' (supr^) » a private corporation leased space for a 
restaurant from a .state parking authority in a publicly owned building. 
The Eagle Resto^rant refused to serve blacks and was sued by a black 
man who claimed that the actions of the restaurant owners amounted to 
state action. While the district and circuit courts relied on a 
number of facts indicating minimal state involvement, the Supreme 
Court noted thnt the persuasiveness of separate circumstances 
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pointing to minimal state involvement was ''diminshed when evaluated 
in context of other factors which must be acknowledged" (ibid, at 723) 
and that "addition of all these activities, obliga^tions and responsi- 
biliti€?s?of the author.ity, the bene f i t^' mu tua 1 1 y conferred, together 
with the obvious fact that the restai/fant is operated as' an integral 
part of a public building devoted to public parking service, indi- 
cates a degree'^of state participation and involvement In discrimi- 
natory action which* it was the design of the Fourteenth Amendment 
to condemn*' (ibid, at 72^). ^ ^ 

In Evans v. Newtor/ (1966), the Court was presented w.ith the 
issue of wfiether a private park could be subject to Fourteenth 
Ar~endment requirements. The city of Macon, Georgia, was named trustee 
under the will of Senator Bacon to administer band to be used as a 
park for members of the white* race only. If this stipulation was 
not met, the land reverted to his he i.r*:. . Since the city could^not 
serve as trustee without precipitating state action, the city sought 
court approval to transfer trusteeship to private individuals, 
thereby making the park a private corporation. 

The Supreme Court held that the "momentum ^the park] acquired 
as a publ ic f aci 1 i ty is certa inly not d iss i pated ipso facto by the 
appointment of private trustees i," ( Evans v. Newton, supra , 1966, 
301.) The Court further ruled^: 

The service rendered even by a private park 

of this character is municipal in nature. 

It is open to every white person, there 
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being no selective element other than race. 
'Golf clubs, social centers, luncheon clubs, 
* schools . . . and 'Other like organizations 

j'n the private sector are often racially ^ 
oriented. A park on the other hand is^ 
' . more like a fire department or a police 

department tha t * t rad i t i o/ia 1 ly serves the * * /? 

community. Mass recreation through the 
use of parks is plainly in tjie public 
domain [.i bi d,» -^at 301, 302, dicta ]. 
The Court, therefore, concluded that the state action doctrine 
\ applied to private corporations when they perform a f5>Jbl ic function. 
In a subse,quent case, Evans v. Abney , (1970), the Court held that 
Evans v. Newton ( supra )-, did not bar the state court from any 
involvement fn restrictive agreements. The Court upheld the state 
count's decision enforcing the reversion of the property to the 
./heirs of Senator Bacon and^ the dissolution of the trust if the racial 
discrimination provision was not observed. The state court based its 
decision dh the language of the will and merely interpreted the 
testator's intent in accorda , with the state trust law. The result 
of this decision was to deny benefits of the trust to all citizens 
and therejfore did not violate the equal protection clause of the 
Fourteenth Amendment. 
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Private clubs, however, are not in the same class as a public 
park or fire department. In Moose Lodge No. 107 V. Irvis (19/2), ^ 
the Supreme Court held that the. granting of a 1 rquor license by the 
State of Pennsylvania did not "insinuate" the state into the affairs 
of the private club to the degree that the club's activities equaled 
state action. In developing its argument the Court statec: 
The Court has never held, of course, that 
discrimination by an otherwise private entity 
wou Id be V io 1 at i ve of the Equa 1 Protect ion Clause 
if the private entity receives any sort of benefit 
or service at all from the state, or if it is 
^ subject to state regulation in any ^agree whatever. 

S i nee state- furn i shed services include such 
necessities of life as electricity, water, and 
police and fire protection, such a holding 
would utterly emasculate the d i s t i nc t i on\be tween 
private as distinguished from state conduct set 
forth in The CivM Rights Cases, supra , and adhered 
to in subsequent dec i s ions. 
The Moose Lodge was not "holding itself as a place of public 
accomodation, . . • [n]or is it located and operated in surroundings 
that although private in name, discharges a function or performs a 
service that would otherwise. . . be performed by the state" (ibid., 
cited Surton v. Wilmington Parking Author? ty, supra , note 1^). The 
Court distinguished Burton v . Wi 1 mi ngton Parking Author i ty on the 
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ground that Pennsylvania did not benefit ffom the lodge as Delaware 
had benefited from the Eagle Restaurant in terms of enhancement 
of the parking authority project, that the lodge was located on 
private property wh'ile the restaurant had been on public land, and 
that the lodge was a private club while the Eagle Restaurant was 
open to mefTibers of the general publjc except ^or blacRs. 

The Court further stated that the st i pul at i ons. attached to the 
state's licensing p/ocedures--whi ch required the club (l) to make 
physical alterations as the liquor board required, (^') to provide 
a list'of members and employees of the club, and (3) ,to allow the liquor 
board the right to inspect it at any time-^dTd not '*make the state 
Ip any realistic sense a partner or even a joint venturer in the 
^^^ub's enterprise" (ibid). 

Most importantly, the Court held that in order for an action 
of a private entity to be an uncqnst i tutional exercise of state 
action a **suf f iciently close nexus" must exist between the challenged 
action and the involvement of the state (ibid, at 173). The regulation 
by the state of the liquor license held by the Moose Lodge did not 
connote state approval of the private club's racial discrimination. 

The Court did rule, however, that the section of the Pennsylvania 
Ciquor Statutes (§130) that required the licensee to observe its 
constitution and by-laws was, if enforced, tant*amount to the 
sanctioning by the state of the club^s discriminatory rules. 
Pennsylvania was , the ref ore , enjoined from enforcing this statute 
as it applied to the Moose Lodge. While this decision seems contrary 
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to t»^e holding in Evans v. Abney (s^pra^)>, which did not ba, the state 
from enforcing restrictive agreements of a trust, the^ di sti net Ion 
oetween the cases is that in Evans the state was simply enforcing 
the legal docurentst that established the trust, whereas in Hoose 
Lodge the state granted a privilege to a private club on the^^condi tion 
that the club enforce its own constitution and bylaws. By granting 
the privilege on this basis the state was unconstitutionally en- 
couraging the restrictive agreements present in the legal documents 
organiz'ng the private club. Moose Lodge has important implications 
for the regulatory powers state educationa.l agencies exert over private 
i ns t i tu t i ons . 

In its most recent holding on state action, the Supreme Court 
reiterated the requirement of "a sufficiently close nexus between 
the State and the challenged action of the [private corporation] so - 
that the action of the latter may be fairly treated as that of the 
State itself" ( Jackson v. Metropolitan Edison Co. , 197^ at 351). The 
Metropolitan Edison Company terminated the electric service of the 
plaintiff, Mrs. Catherine Jackson, for nonpayment of bills. Mrs. 
Jackson argued that under state law she was entitled to* reasonably 
continuous electric service and the Metropolitan's termination for 
nonpayment, permitt,ed by a provision of its general tariff filed with 
the Pennsylvania Utility Commission, was state action that deprived 
her of property without due process of law as guaranteed in the 
Fourteenth Amendment. Her claim of lack of due process was based on 
termination without a prior hearing by the company. Mrs* Jackson 
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claimed that the terminatfon was state action because (1) the 
utility v;as extensively regulated by the state; (2) the state 
afforded the electric company a partial monopoly in providing 
electric ser 'ce; (3) termination for nonpaynent was permitted 
in a tariff filed with the s^ate utility cOiTim i ss i on ; and ih) 
^^*^^•opol i tan performed a public function. 

The Court noted that the mere fact of state regulation, even 
of extensive regulation, does not give rise to state action (ibid, 
at 350 ci ting the Public Utilities Commission v. Pollak , 1952) . The 
Court admitted that the acts of a heavily regulated utility with at 
least something of a protected monopol y will more readily be found 
to be acts of the state, but held that the comp 1 a i ned-of ac t must be 
tied to state regulation, that is, "sufficiently close nexus" between 
the state's involvement and private action must exist. 

The arguments relating to state-protected monopoly and to state 
approval of the tariff -that contained the provision permitting 
termination were found bf the Court to be unpersuasive and factuaMy 
weak. In dealing with the public-function argument, the Court noted 
that state action had been found in the exercise by a private entity 
of powers traditionally exclusively reserved to the state (ibid. Vt 
352),^ in the case of a utility, however, the state required the 
private company to furnish a service that the state was not required 
to furnish; hence, no pub lie function. The plaintiff argued that 
Metropolitan was "affected wi th a public interest" and was tho 
performing a public function. In rejecting this contention. 
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the Court distinguished a bus iness 'Effected with a public interest" 
that may be regulated for the public good, from a business that truly 
performed an act traditionally reserved tcT the" state . A footnote to 
the opinion contains a significant point for private higher education, 
In it the Court seated: 

It is difficu t to imagine a regulated activity more 
essential or more "clothed with the public interest" 
than the maintenance of sch'^ols, yet we stated in 
Evans v. Newton , 382 U.S. 296, 300 (1966): 

"The range of governmental activities is broad 
and varied, and the fact that government has engaged 
in a particular activity does not necessarily mean 
that an individual entrepreneur or manager of the 
same kind of undertaking suffers the same consti- 
tutional inhibitions. While a State may not 
segregate public schools so as to exclude one or 
more religious groups, those sects may maintain 
their own parochial educational systems" [ibid, 
at 35^]. 

Finally, the Court denied that state regulation of the partial 
utility monopoly formed the "symbior. ic relationship" necessary for 
state action under Burton v. Wilmington Parking Authority ( supra ) . , 

In his dissenting op'wion to Jackson , Justice Douglas stated 
that the Court should not consider the v^riou*^ indicia of state 
action seratim, but should consider whether the aggregate of all 



relevant factors compelled a finding of state responsibility 
(j^k^HLJi^Jletro£oL^^ 

Marshall carri.ed this reasoning one step further: 

But where the State has so thoroughly insinuated 
itself .into the operations of the enterprise, it 
should not be fatal if ihe State has not affirma- 
tively sanctioned the particular practice in 
question [ibid at 370] . 
Thus the dissenters would expand the nexus requirement of Moose 
Lodge to find that whenever a private entity is involved with the 
state to such a degree that some state action may be found, then 
state action will be applied to all of the actio..of the private entity 
regardless of whether those actions involve the state. 

,n each of its decisions on state action, the Supreme Court has helc 
to its nonspecific g^de first enunciated in 1961 (Burto^_vM^^iD^ 
,_^r^,ln^^u^^ suEra) of sifting facts and weighing circumstances 
and through the sifting and weighing process, has sought out a nexus 
(Moo_seJ^g3_J.4Pia) between private action and state involvement. 

The State Action Doctrine and 
Private Higher Education 
The ^e of whether the state action doctrine applies to private 
colleges and universities is of recent origin. Early cases, dealing 
.ainly with the admission and dismissal of students, d^ ded the issues 
on the basis of contractual obligations between the private institution 
and the student.^ Not until 1962 did the courts deal substantively 
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with the constitutional issues of state action as applied to private 
higher education ( Cuillory v. Administration of Tulane Univers ity: 
of Louisiana , 1 962) ♦ 

In Gui 1 lory, black students had been denied admission to Tulane 
University, a private nonprof i t J ns t i tut i on , solely on the basis of 
race. The stude.ts sued, arguing^ that under the holding of the 
Supreme Court in Brown V. Board of Education in Topeka (195^),' the 
school was prohibited from such discrimination under the Fourteenth 
Amendment. The district court examined the contacts between the 
university and the state and found that the university had been 
formed from the public University of Louisiana, by property transfeiy-ed 
from the state to Tulane. The act of the legislr.ture transferring the 
property (Act A3, 188A) provided that the board of Tulane must include 
the governor , the s^tate superintendent of education, and the mayor 
of New Orleans; provided that the property of Tulane was to be exempt 
from taxation; and provided for a reveision of state lands if Tulane 
ceased to operate as an educational institution* 

Despite those contact, the courc found Tulane to be a "private 
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corporation, privately endowed and engaged in the activity of academic 
instruction and pursuit • . . Being essentially private its acts, 
without more, are private* acts in the Constitutional sense" 
(Guillory, supra, 677)- The court distinguished Commonwealth of 
Pennsylvania v. Board of Directors the City Trusts of Philadelphia 
(1957), on remand (1958) cert, denied (1958), where all of the 
members of the board of Girard College were public officials, as 
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oppose. ,„ Tu,a„e w..e o„„ 3 of ,7 .oar. „e».e. .e. p„,Hc 

^^-^^^^^^^i^^^^i^i^i^-^ (s^) fo„„. an absence of Z7 
action. 



T-a ca.s ,„ ,a<a,360s .a , se. issues of state action 
'"-e.etanan..3ve .eoo™e oft-o'^te. p.eoe.ent fo.a.ac.of state 
^^^^^^^^^^^^HStees^Uolsb^^ ,3.„ 

v^MiXcheH, (loth Cir. I969). 

~ to testta.n Co.™.,. .nWetsU. a p.Wate ,„st,t.,-on, f.o» 
procee.,n, „,t. discipyna., action against t.e» fo. "s i 1 1 i n" 
Peaceab,, in a .n i vets i tv b„ i ,d in,. T.e stu.ents a„e,ed "t.at 
Co...'-,„nivetsitv is so impressed „i t. a p.M ic interest" t.at it 
"..^in t.e scope of t.e Po.tteent. Mand^ent. T.av pointed out 
(0 a ,a.,e portion of t.e un'versi^.s income was fro^'puM ic 
f-s; ,2, t.e univetsit, received ot.er ,ov^n»enta, .anefits' il 
a lease of ci„ ^ ^^^^^^^^^^ 

was perfor^in, a p..,ic function and, therefore, was a .ranc. of govern- 
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The District Court ruled that the great majority of money given to 
the university came from the federal government, and that jurisdiction 



for violations of the Fourteenth Amendnent must be derived from state 
not f ede ra 1 ac t i on . ^ 

The court then stated, ^'Receipt of money from the state is not, 
without a good deal more, enough to nake the recipient an agent or 
instrumentality of government" ( Grosaner , supra, p. 5^6). The court 
reasoned that "this was true because many private contractors and 
enterprises increasingly depend on government for their business, 
and they would find themselves charged with state action" ( Grossner , 
supra , at 5^7). The need was not to look just at state financial aid 
b'jt at the degree to which "the state insinuated itself with the private 
agency so they are now interdependent . . ." (citing Burton v. 
Wi Imi ngtOn^ ^ VaVki ng Authority , supra ) . Even through stace financial 
aid and federal involvement, therefore, the plaintiff failed to show 
a sufficient "degree of interconnection" between the university and 
the state. 

The publ Ic- funct ion issue was also rejected by the court, even 
though t.he extens i veness of federal aid supported the argument that 
the university was performing a public function. The court ruled 
that Columbia University did not fall in either the category of 
private properly opened to the general pub 1 i ( Harsh v. Alab ama, supra , 
at 506), or of a private corporation performing a public function 
(Terry v. Adams , 1953). In rejecting the public-function argument, 
the Court stated: \ 




28 

If the law ^vere what the plaintiff declares it to 
be the difficult problem of aid tc private schools 
specifically parochial would not exist; . • . 
Indeed Ihe very. idea of the parochial school would 
be unthinkable. But cf. Pierce v . Society of Sisters , 
etc., (1925). libid. p. 5^9, n. 19 dicta]. 
In Pcwe V. Mi les , several students at Al f red, Uni vers i ty were 
suspended for disrupting an ROTC commissioning ceremony. Alfred 
University, a private institution, operated a state c'eramic school ^ 
on its campus rander contract with the state of New York. The students 
alleged that becviuse of this contractual arrangement the institution 
was "operating under color of state law." 
The Federal District Court stated: 

Implementing the approach outlined by the Supreme 
Court, the court concl u^^^that Alfred University 
acted as a Private" ins^-itution in this situation, 
and not "under color of state law." The Alfred 
University charter indicates by its language the 
private character of the institution. The New York 
Education Law, Section 350 (3), defines a statutory 
or contract college si^h as the Ceramics College at 
Alfred University as a 'xollege[s] furnishing higher 
education, operated by private institutions oh behalf 
of the state . . Admission standards, degree 
requirements, and courses of study are established 
by the university. Faculty tenure and promotions are 

32 
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governed by the University President in , 

conjunction with various faculty committees. 

Finally, the administration of campus life, 

the day-in day-out operation of the university 

and especially the discipline of students is 

Handled exclusively by Alfred University, 

[ Powe , supra , p. 127^]. 
The court cited Grossner (supra) in disregarding the financial 
aid received by' the ceramics school and the prorated salaries of the 
dean of students and the president. 

The district court ruling in Powe was niodified, (2nd Cir., 1968),. 
by the U. S. Court of Appeals. For students enrolled in the liberal 
arts college the appellate court agreed tliat there was no state action 
involved. The court stated that the public function issue for 
private institution had been settled in Evans v. Newton ( supra ) . 
Even in-questions of discrimination the private institution would not 
encounter constitutional dFfficulties ( Powe v> Hi 1 es , 2nd Cir. 1968).^ 
The court also held: 

[T]he fact that New York has exercised some 

regulatory powers over the standard of 

education offered by Alfred University does 

not implicate it generally in Alfred's 

} 

policies toward demonstrations and discipline \^ 
[ibid, p, 8lJ. ^ 

i 

\ 

\ 
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state*5 regulatory power did not "so far i ns i rrtja te'^J^ the state in^o 
the functions of t'le private institution to constitute state act lon^^s 
was found in Burton. The re fore, the students en ro lied in the Ijberal 
arts college did hot fa)l under the ambit of the Fourteenth Amendment. 

Houever, for students enrolled on the ceramics college the 
appellate court stated: 

y 

We hold that regulation of demonstrations and 

discipline in. the New York State College bf 

Ceramics ^t Alfred University by the President 

and Dean of Students constitutes state action 

for the seemingly simple and en tirely sufficient 

reason that the state has willed it that way* 

The very name of the college identifies it as 

as state institution. . [W]e have extensively 

reviewed the statutes making the college an 

integral part of the State University; it 

suffices here tc cite Educational Law §6102, whereby 

Alfred University maintains discipline and determines 

educational policies with respect to the state college 

*'as the represe'^tative of the state university trustees" 

[ibid. p. 82j. 

The court rules, the'*efore, that Alfred University, as a private 
institution, was beyond the state action doctrine, but that it was an 
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agent of the state government in the programs it had contracted 
to provide for ^he state. The court dismissed the difficulties that 
could be caused by the dual status of Alfred University by simply 
stating "that would be Alfred's problem" (ibid. p. 8l). 

in Brown >/. Mi tchel 1 , several students were suspended by the 
University of Denver, a private insttution, for holding a sit-in in a 
nonpublic area of university buildings. A hearing committee had ^ 
recommended probation, but the board of trustees of the institution 
voted to suspend the students. The* students argued^that their rights 
under the Fourteenth Amendment had been violated by the board's action 
because the University of Denver was "acting under the color of state 
law." The students presented the following arguments: (l) the uni- 
versity was incorporated by the state as a nonprofit, tax exempt 
educational' institution; (2) the institution receiveJ financial aid 
from the state; and (3) the university enjoyed a tax exemption, not 
generally available, on the university's noneducat iona 1 income. 
C'ting Marsh v. Alambama (supra) , the students also aJleged that Ihe 
university was performing, a »publ ic function and that its grounds were 
opened to public use; therefore, the user's rights should fjVevail. 

The district court ruled thai more incrporation or the\ granting 
of tax exempt status did not Insinuate " the state into the affairs 
of the private institution as to constitute state action. The Court 
dismissed the argument based on a special tax exemption by stating: 



The benefits conferred however characterized have 
no bearing on the challenged actjons beyond the 
perpetuation oF the institution 'tself. • ; This 
bounty can[notJ be utilized in any way to dictate 
or influence administration of unf vers i t^^f fa i rs ^ 
[ Brown v, Mitchell, supra , p. 596, citing Grossner , ' 
and Powe ] . 

The court conceded that, judged by the totality of its public 
events and areas, open to the public, the university could be likene4 to 
Marsh v, Alabama and Logan Val ley , but denied that (l) the students 
had demonstrated a protectable First Amendment right and (2) that the 
university was performing a public function. 

S i f 1 1 ng - Facts and Weighing Ci rcumstance^s 
One argument for application of the state action doctrine to private^ 
colleges and universities is "that they act "under color of state law.'* 
This argument is supported by the fact that the private institution 
is- incorporated by the state as a nonprofit, tax exempt, educational 
institution, so that their existence and authority to operate are 
achieved through the state'^s corporate laws. 

In Greenya v. George Washin g ton University , (D.C. Cir. 1975) the 
circuit court found that "granting tax-exempt status to a class of 
organizations such as institutions of higher learning, although it 
tends to foster support for organizations so exempted, does not 
Involve Government in the mar;agement of such organizations or in the 



3u 



33 

fTianogemen t of such organizations or *n the promotion of particular 

exempted organizations within the class. Even in the more rigid 

c6ntext of the Fs tab) i shnent Clause mere tax exemption of religious 

/% 

organizations has consistently teen found no^ to breach the sep^'aration 

\ 

of church and state" (ibid. p. 56O. citing Wa 1 z v. Tax Commission , 1970, 
see also Mangum and Hendrickson, 1975, p. 629). Some scholars have 
argued that the rirst Anendment mandates a tax exemot status to all 
nonprofit organizations and that to tax religious organizations 
would be in violation of the First Amendment's free exercise clause 
because such taxation might impinge en the existence of religious 
organi zat ions . 

The "Free Exercise" clause of the United States Constitution 

prohibits government from taking any action which would 

inhibit the free exercise of religion. On the other hand, 

the'Establ i shment Clause" prohibits government from^ taking 

any action which would tend to support religion. In 

wa I k i ng this t i gh t ro'^e , government exempted re 1 i g ious 

institutions from taxation and from many reporting 

requirements to avoid conflict with the "Free Exercise" 

clause. If it had stopped there, government would have 

given a special benefit to religious organizations in 

violation of the "Establishment Clause." In order to 

remedy the situation, the^tax exemption was extended to 

cover charitable religious, educat^ional and literary 

organizations [Mangum and Hendrickson, 1975; see also 

Kauper, I969, p.6]. ' 



Another rationale for action "under color of state law" is the istate^s 

regulatory power to set minimum standards for academic progj^ms. 

This rat i onal a Iso i s MseJ to support a second ai-gument for the 

application of the state action doctrine: that is, that the state 

has thus "insinuated itself" into the operations of priv^ate colleges 

and universities. The courts have held, however, that' the fact that 

the statE polices educational programs and requires certain minimum 

standards before they are approved does not involve the state in 

9 

control of the institution. /^^'''^ 

In Coleman v. Wagner College (2nd CiV. 1970), black students 
who had been expelled attempted to show state action through the / 
state's requirement that each college file its procedures whef^eby 
it maintained order on campus. The court held that such a requirement 
^did not "Involve" the state in each college's disciplinary procedures, 
because the state did not dictate the procedures to be used, but simply 
required them to be filed. 

In the recent case of Cohen v. Illinois I n stitute of Technology 
(N.D. 111'. 197^./, the plaintiff, a female professor who alleged 
discrimination in tenure and promotion, pointed t- extensive state 
criteria in certain areas for ^gt^u~ar^s of the school: (1) the state* 
"controlled" certain undergraduate programs in psychology by, requiring 
t^hem to train and certify secondary school teachers; (2) the^state 
''controlled" certain undergraduate programs 1 ead i ng to the bachelor of 
science degree, (3) at least one program was established to conform 
to the requirements of psychological internship in the public schools 
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in Illinois in order for its graduates to meet state requirements 

S I 

for cert i fi cari'oh as school psychologists and [k) certain courses 
conformed to entrance requirements of some graduate schools of the 
public University of Illinois, The court found that "it is obvious from 
the foregoing suninari zat ion that l.l.T. cooperates with the State of 
Illinois and is dependent upon its approval in many respects. This 
does not make it a State institution or agency with resp^^^t to the 
tenure and salary of its acaderrfic staff, however. In fact, plaintiff 
does not allege State involvement in any of the personnel practices 
complained of" (ibid. p. 20^, citing the nexus requirements of Moose 
Lodge, supra. ) . 

The U. S. Court of Appeals for the Seventh Circuit affirmed the 
district court's finding of lack of state action. Judge John Paul 
!^*"evens, writing the opinion stated: 

It is settled, hov^ever, that the mere existence 

i 

of detailed regulation of a private entity doe.s ' 
not make every act, or even every regulated act, 
of th^ private firm, the action of the state. 
If a particular state regulation fostered d i sc r i mi nat i c, , or even 
approved it, the situation would b§ different, the court said. 
Finally, Stevens said that the lack of prohibition against discrimi- 
nation, even , against the backgroQnd of other detailed regulation of 
the school by the state, did not cast the aura of state approval 
ove'- discriminatory acts by l.l.T. (Cohen v. I . I .T. , 7th Cir. 1975). 
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A r-econd rationale to construe an interconnection between the 
state and a pr i vate^- i nst i tut ion is public aid. In Grossner , however, 
the district court stated that receiptcf money from the state was not 
"without a good deal nx>re, enough to make the recipient an agent or 
I nstrunerKal i ty of government," (supra, at 5^6). The majority of 
decisions have supported that view without a detailed analysis.'^ 

In Wahba v. New , York University (2nd Cir. 197^), the plaintiff 
alleged that receipt by the university a research grant from the 
National, Insti tutes of Health, under which he was employed, involved 
the university in federal action when )t refused to renew his teaching 
contract. The court held substantively that the receipt of federal 
funds for research was not sufficient to involve the university in 
feaeral action. 

In HcLeod v. College of Artesia (D.N.M. 1970), the fact that the 
college was initially financed through the sale of bonds did not 
implicate the institution as agent of the star^. 

Another rationale for deriving an interconnection between the 
state' and private colleges and universities is the institution's 
power of enlnent dom'iin. This rationale was rejected Dy the court 
in Blackburn v. Fisk University (6th Cir. 1971). 

In addition to "color of state law" and state "insinuation into 
institutional operations," a third major argument used to show state 
action is that the private institution, like che park in Evans v. 
Newton, performs a public function. Implicit in this argument is the 
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premise that education is a function solely of the state government. 
The courts have rejected both the premise and the argument.'' In 
Powe V. Miles , the Circuit Court cited Evans V. Newton (supra) 
settling the issue. Evans set schools apart from other types of 
private corporations that have public functions. 

A second pub 1 i c- f unc t ion rationale is that certain areas of 
the un' ^rsity, because they are opened to public use, are subject co 
state action. The court concede this might be true in Brown v. 
Mi tchel 1 (supra) . This allegation, however, has been rejected in 
a I 1 other cases . 

The argument concerning the public function of education seems 
strongest to those who advocate- the application of the state action 
doctrine to the private sector, and it may be pa^-ticularly strengthened ^ 
if states begin to include private institutions in their state plans 
for providing higher education. i , may be argued that the private 
institution takes on a public function when it is included in the 
state's master plan for h* her education. 

The final legal argument for the application of the state action 
doctrine focuses on contracts for academic programs between the state 
and the private institution. Powe v. Mi les he 1 d that the state 

action applied only to contracted programs within the institution, i 
specifically whe.e stc^ce law has labeled contracted programs of 'the 
institution part of the rvate's public system. The court decisions 
have not discussed whether state action applies if the law does not 
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specifically label the program as part of the state system. 

The state action cases and the ^ .egoing orguments indicate 
areas of contact between the state and private higher education 
th^t could lead to the application of the state action doctrine. 

. Case Law Trends Toward State Action 
In Private Higher Education 
The most significant case yet to take up the question of state action 
was handed down by the U. Cour'. .">f Appeals for the Second Circuit 
in Ap'-il !97^. Although it was not reviewed by the Supreme Court, 
the decision in Jackson v . The Statler Foundat ion (2nd, Cir. 197^0, 
sets broad guidelines to be followed by iower courts in determ'ning if 
state action exist^s. The prei'.ige of the Second Circuit Court will 
assure that its decision will be cited often by lower courts outside 
the circuit as well as by other ci 'cuit courts. 

The Reverend Donald L. Jackson, a black man, brought suit against 
private charitable foundations under k2 U.5.C. §1981, 1983, and 1955, 
alleging racial discrimination against himself, his chijdren, and his 
foundation. The gravapen of his complaint was that these private 
chaiities refused to U) hire Reverenci Jackson as a, director of 
their foundations, (2) give scholarships to his chi Idren, and (3) 
grant money to his Toundation, all for ''easons of race. The oistrict 
court for the Western District of New York dismissed the complaint on 
the pleadings, and Reverend Jackson appealed. 
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In reversing and remanding the case, the circuit court set guide- 
lines for determining whether a private charity was involved in state 
action, under kl U. S. C- §1983, and whether , therefore, the plaintiff 
had standing to sue under kl U. S. C. §1981. The plaintiff contended 
thai the defendant-charities' tax exempt status constituted aid and 
approval of the" charity b/ the state, and sc insinuated the state 
into the affairs of the foundations as to yield state action. The 
court attempted to limit its holding to cases where racial discrimi- 
nation was at issue, but definitive guidelines set by the court have 
a broader application. 

The court listed five factojsthat it considered particularly 
important to a determination of state action: 

(1) The degree to which the "private" organization 
'S dependent on government aid; 

(2) the extent and i ntrus i veness of the governmental 
regulatory scheme; 

(3) vyhether that scheme connotes governmental approval 
of the activity or whether the assistance is ^ 
merely provided to all without such connotation; 

[k) the extent to which the organization serves as 

a public function or acts as a surrogate for the 
state. 
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(5) whether the organization has legitimate claims 
to recognition as a "private" prgani zat ion *i n 
associational or other constitutional terms 
[ibid., p. i>23]. 

The court noted that each of these factors was material, but that no 

i 

one factor was conclusive. j- 

The court found that the defendant foundations no doubt received 
substantial assistance in the form of tax exemptions, without which 
they cJuld not sustain current programs at anywhere near their present 
levels. In fact, the court stated that "absent these exemptions, 
these foundations would never have been established" (ibid., p. 63O) . 

In looking at the extent and inirus iveness of the governmental 
regulatory scheme, the court examined the provisions of the Tax Preform 
Act. of 1969 (26 U.S.C. §§i»9^^-, W, 196?). That act requires tax- 
exempt foundations to file an annual information return with the IRS, 
disclosing sources of funding and monies spent (ibid., §6056); to 
publish a newspaper notice tl at the return is available for public . 
inspection (ibid.,§ 6IOM; to pay an excise tax to fund the IRS 
enforcement of the 3Ct (ibid., §W); and to include provisions in 
their charters that expressively require adherence to" the substantive 
lim t.jtions on foundation activities provided for in the act (ibid., 
§508). The court stated that the most relevant of the substantive 
limitations wos §A9'45, w.rch provides that grants to individuals 
must be awarded in an "object. ve and non-discriminatory manner." 



ill 

The court then distinguished the holding in Moose Lodge (supra) , 
that tax exemptions are a minimal fonn of government approval, such as 
police or fire protection. An organization must apply for exempt 
status, and "the acts of application and approval are not value 
neutral. In effect the government wouid appear to be certifying 
that every foundation on its tax-exempt list is laboring in the public 
interest" (ibid. , p. 633). 

There are no constitutional claims recognized by the court that 
the private foundations can assert to avoid a finding of state action. 
In distinguishing Burton v. Wilmington Parking Autho ri ty (supra ), the 
court pointed out that while the foundations did not hold themselves 
open to all but a few as did the Eagle Restaurant, neither were they 
private associations whose social contacts may be protected by the 
First Amendment to the United States Constitution. If any rights were 
involved, it may have been the right to dispose of one's own property 
a- one chooses, "yet it is well settled that one cannot dispose of 
property in a racially discriminatory manner and entangle the i^tate 
in the process ( Evans v. Newton (1966)" (ibid», p. 63^). 

Finally, the court looked at the "public function" test, and 
pointed out that the government grants tax exemption in the expecta- 
tion that it will be compensated for revenue lost due to the exemption 
by psrformance by the exempt organization's performance of functions 
that the government would otherwise be required to perform (ibid., 
p. 63^). As with its other tests, the court appeared to affirm that 
the defendant foundationb performed a public function. 
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Judge Friendly began <i scathing dissent by stating that the 
majority opinion was "analytically unsound, dangerously open-'eunided/-^ 
and at war with the controlling precedent "Both in the Supreme Court 
and in this circuit. Indeed, with all deference, it seems to me the, 
most ijl-advised decision with respect to *state action' yet rendered 
by- ^ny court and unless corrected will be the source of enormous 
damage to the c^reat edifice of private philanthropy which has been 
one of the country's most effective and admirable features" (ibid., 
p. 636-637). 

The- dissent continued to question each of the tests used and 
affirmatively answered by the majority opinion. Judge Friedly pointed 
out that the tax exemption, broadly available, was never^^efore thought 
to impose a governmental imprimatur s uf f i cien t^a'^c:6nvert the private 
organization into a de facto arm of the government. He cited Walz 
v> Tax Comm ission 675 (I970) as holding that "an exemption or other 
tax benefit, available to a wide range of institutions, has always 

4 

been regarded as the laast possible form of government support" 
(ibid., p. 639). 

As to the argument that state regulation equals state action, 
Friendly cited Powe v. Mi les (supra, at 80 and Moose Lodge (supra, at 
176-177) as controlling opinions that rejected extensive governmental 
regulation a:> an element of state action. Likewise, in duscussing 
the public function test. Judge Friendly stated that "Private -chari- 
table foundations are light years away from the 'company town* analysis 
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of Marsh v. Alabama . . . and Amalgamated Food Employees Union Loca^ 
590 V. Logan Valley Plaza> Inc. ♦ ♦ (ibid*, p. 639). Judge Friendly 
made two important points on the public function test in his dissent* 
First he noted that this court in Wahba v. New York University , 
(2nd Cir. 197^ at 102), recognized the "value of preserving a private 
sectc ^ree from the constitutional requ i rerr^ents applicable to govern- 
mental institutions." Second, he pointed out that ^he majority quoted 
with approVaJ[ the conclusion of the Pet'^rson Commission that the "new 
rationale viewsXfoundat ions as more efficient than government in that 
foundations can be more flexible and more innovative" (ibid., p* 6^0) 
because of bureaucratic restraints on government, and yet that the 
majority saw no contradiction in striving to include foundations 
under those same constraints (see Mangum and Hendrickson (1975, p* 
628-633). 

Finally, Judge Friendly pointed out that the guidelines established 
in the majority opinion would likely not be reviewed by a higher court 
even after remand to the district court and would become precedent: 
The implications of this decision for instiutions 
receiving tax benefits of various sorts are staggering* \ 
Simply because of tax exemptions, private social 
agencies, community centers, institutions of higher 
education, homes for the young and the aged, endowed 
by private donors for the sole or preferential bene- 
fit of particular creeds or races must open their 
doors equally to all, with every decision subject 

*- 
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to judicial re-examination, even though this may 
impair or destroy the very purpose which lead the 
donor to endow them. Beyond this if the tax 
^ exen:ption given to charitable foundations converts 

their giving into government action, I see no 
really tenable basis for distinguishing the tax 
deductions allowed individuals and corporations 
[ibid., p. 638]. 

His fears on this point were borne out when the district court, on 
remand, dismissed the Reverefid Jackson's complaint for failure to 
comply with certain requirements of federal rules relating to court 
procedure ( Jackson v. The Statler Foundation (W.D,N.Y., filed July 
58, 1975). There has been no report-^d appeal of the dismissal so that 
the circuit court decision became precedent. To further amplify the 
importance of Jackson v. The Statler Foundation , the U.S. District 
Court for the Eastern District of Pennsylvania in the Third Circuit, 
has recently handed dowfi a decision that, based on the tests enumerated 
in Jackson , finds state action on the part of a private university. 

Ra ckin v. University of Pennsylvania (E.D. Pa. i97^) , involved 
a suit brought under kl U.S.C. §1983 by a female professor at the 
University of Penhsy 1 van i a ^ who claimed that she had been denied 
promotion and tenure for reasons of sex discrimination. The court 
began its discussion of the state action claim by citing the five 
tests enumerated in Jackson v. The Statler Foundation (ibid., p,996). 
With those tests in mind, the court considered nine areas of contact 
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between the Stat6 of Pennsylvania and the urriversity. 

K Background of university and corrmonwea 1 th relations. The 
university was created by the union of the College, Academy and 
Charitable School of Philadelphia, a private school, and the University 
ofche State of Pennsylvania, which was established by the state legis- 
lature. The Act of September 30, 1791, which incorprated the new 
university^, requires that the school annually submit a financjal 
report to the legislature and appointed the governor as president 
of the trustees. 

2. Connmcnweal th appropriation to the university. The university 
is a "state-aided" university that has since 1903 received appropria- 
tions regularly from the general assembly for general maintenance. 
These appropriations represent approximately 7 to 10 percent of the 
university's operating budget. The court noted that the university 
actively sought increased appropr i at i ort each year, and had even given 
preference ^to residentsof Pennsylvania for admission to its medical, 
dental, and veterinary schools. ln>addition tl'.s court found 
significance in the alumni committees established by the university 
throughout the connnionwea 1 th to influence legislators to maintain 
the university's status o:^ "the only major independent institution 
of its kind in the country to receive an essential fraction of its 
income from a state" (ibid., p. 998). 
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3- State Construction, Leasing and Financing of Buildings for 
the Univecs i ty . The court noted that since 1955 the general state 
authority (GSA) had been authorized to assist state-aided institutions 
to finance large-scale capital improvement. In order to secure 
assistance, the institution was required to convey title to the 
property to the GSA in such a way as to amortize the cost of 
construction. In 1967, the legislature created the Pennsylvania Higher 
Educational Facilities Authority (PHEFA) , which took title to 
financed buildings and issued tax exempt bonds to finance construction. 
Both of these agencies assisted the University of Pennsylvania to 
finance buildings on its campus. 

k. Federal Construction Grants and Contracts. The court reaMzed 
that the $16,000,000 in construction grants received by the university 
did not bear directly on the issue of state action. But it noted that 
the university had received a guaranteed mortgage and grants under 
Title I of the Higher Education Facilities Act of 1963, 20 U.S.C. 
§§701-721, and the Hill-Burton Act of 196^*, kl U.S.C. §29T et. seq. 
The comnionwea 1 th and the federal government jointly administer the 
Hill-Burton program^ and no institution may receive aid under the 
program unless a state-designated agency approves and reconmends the 
project. 

5. Public funding of university research project . The court 
pointed out that the university received primary support for its 
research from the federal government, some of which support was 

oil 
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funneled through the state. In addition, the commonwealth has • 
supported research through direct grants to the school. 

6. Tax exemption and benefits. The decision merely noted that 
tax benefits to the university exceeded $5,000,000 in 1973- 

7. SchoJarships and loan aid. Pennsylvania residents who are 
undergraduates at approved institutions in the commonwealth may apply 
for financial aid to the Pennsylvania higher Education Assistance 
Agency (PHEAA) , 2^4 P.S. §5101 et seq. if the applicant is successful, 
payment is made by PHEAA directly to the institution in the name of 

the recipient. To alleviate the depletion of its own financial 

aid resources, the university requires its students to first apply to 

PHEAA for aid. 

In addition, the university participates in the- State Senatorial 
Scholarship Program. In this program each state senator and the 
cormionwealth lieutenant governor is entitled to grant six four-year 
sc'iolarships-to Pennsylvania residents who are accepted to the univer- 
sity. 

R. University Agreement with the City of Philadelphia Redevelop- 
r^qnt Authority . "Under Pennsylvania law, 35 P.S. §-1701 et seq., the 
redevelopment authority is empowered to purchase and acquire land, 
to clear buildings thereon, to exercise the right of eminent domain, 
and to convey to others and to enier into agreements with others 
for the purpose of redevelopment of the lands and buildings" (ibid., 
p. 1001). The university acquired land from the redevelopment authority 
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and agreed that it would not discriminate in the use, sale, or lease ^ 
of this land on the basis of religion, race, color, or natiojnal origin. 

9^ Speci-fic Comnonwealth Concern Regarding Pi scr imj/nation in 

Ecj ucation . The University of Pennsylvania gathers data for the Higher 
Educational General Information Survey (HEG I^S^^^^^^ is used by state 
and federal agencie.s to determine comparability of salaries for females 
and members of minority groups./ The legislature of Pennsylvania has 
declared the Commonwealth's policy to be that "all persons shall have 
equal oportunities for educat/ion regardless of their race, religion, 
color , ancestry or national origin, 2k P.S. §5002 (a)" (ibid., p. 1002). 

After exhaustively labeling the contacts between the university 

/ 

and the state, the court Considered the substance of the state action 
claims. The court distinguished the holding jh Moose Lodge- -that the 
court find state action only if there were a nexus between the state 
Involvement and\he action complained of by the private person--by 
reasoning that th%; Supreme Court did not foreclose other methods 
of proving state action. I n Moose Lodge , the Court distinguished 
B urton v. Wilmington Parking Authority , on the ground that in Burton 
there was no nexus between state action and private ccnduct, but that 
the parking authority has "so far insinuated itself into a position 
of interdependence with Eagle that it must be recognized as a joint 
participant in the challenged activity" ( Moose Lodge, supra , at 725). 
In this distinction, therefore, the district court saw a completely 
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separate test for state action. This test Is the same one alluded to 
by Justice Marshall in nis dissent to Jackson v. Metropolitan Edison 
Company (supra, at 370). The Rackin court, after reviewing the 
totality of contacts between Pennsylvania and the university, found 
a symbiotic relation between the two that rendered state action in 
all acts of the university, regardless of the existence of a nexus 
between a particular challenged act and the state intrusion. ^ 
This symbiosis becomes readily apparent when one 
considers the give and take relationship which has 
developed between the University and the Commonwealth 
principally because of the University's substantial 
financial dependence iJpon the Commonwealth. Each 
participant enjoyt* the mutual benefits derived from 
their relationship. The ComnK)nweal th, by aidfng the 
University, has enabled the residents of Pennsylvania 
to cbntinue to take advantage of the multitude of 
opportunities available froyn a major university. 
Comoionweal th funds, on the other. hand, in the form 
of less expensive and rent-free educational facilities 
for the University's primary learning centers, annual 
appropriation^, tax exemptions, Scholarships,^ and 
re<^earch proj'ects are filtered throughout the entire 
University tQ all facets of the educational process. 
li the source were to run dry, the University's 
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operations and status would suffer irreparably to the 
point where it could no longer compete as an 
educational institution of national prominence. 
The Commonwealth, in effect, maintai'^s a strangle- 
hold on the University and therefore potentially 
has significant input ^intc University policies 
[Rackin, suprc, p. 100^-1005]. 
In reaching its holding the court cites the opinion discussed 
in Braden v. University of Pittsburgh, (supra) , without alluding 
to the distinction between a "state-related" institution in braden , 
and a "state-aided" institution in Racki n . The court also dismissed 

the several cases discussed above that found that various specific 

13 

contacts with the state did not yield state action. Finally, 
the court distinguished the holding ',n the circuit court decision in 
Jackson v. Metropolitan Edison Company, (supra) , that the state must 
be financially dependent upon the private entity to yield sta*:3 
action, by stating that financial benefit to the state only one of 
several factors to be si'^'ted and weighed (ibid., p. 100^). 

The Racki n case was not appealed, and it too has become precedent 
for those courts that follow the broad-sweep approach to the 
question of state action. While neither J ackson v. The Statler 
Fo'jndation nor Rackin v. The University of Pennsylvania carry the 
weight of a Supreme Court decision, they, with Justice Marshall's 
dissent in Jackson v. Metropol i tar^ Edison Company , ino^cate a trend 
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:n the case law away from a poi nt-of-contrct approach to state-private 
rt,lat ionships, and toward a cumulative analysis of ^^.ute action. 
As will be shown in the next chapter, statutes indicate numerous 
contacts between slates and private higher education, and the master 
plan: » ;ate a trend toward an ever-increasing number of contacts 
and support from the state to pr!^ >t.e institutions. It is the in- 
discriminate increase ot these contacts, culminating in a reliance 
by the state on the private sector that when coupled with tb^ trend 
in case law, increases the likelihood of the state action doctrine 
being applied to private higher education. 

Several contacts, outlined ' n Jackson , (supra) and discussed 
above, exist in all of the states. These contacts are the laws 
governing chartering or incorporation and those governing tdx exempt 
status. The courts have ruled, however, that chartering and incor- 
poration is a ministerial government action that by itself does not 
promote or manage a corporation. Chartering by itself does not 
yi.'-ld state action. 

Tax exemption has been held to be the least form of governmental 
involvement in the ..ofjtext of the First Amendment to the United 
States Constitution. In Jackson v. The Slatler Foundat ion , however, 
the cou rt found tha t , si nee the tax-exempt status is a benef i t granted 
jy the state. It must be considered in finding state action. Since 
all states exempt private, nonprofit corporat i ^i. > fronri taxation, the 
first test of Jackson has alread/ been met. In the following chapters 
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we have categorized the nature of the i nter^Jcpendent relationships 
existing in each state between private institutions and the state. 
The four categories should be rea-J with the existence of the 
exemption in mind. 
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Footnotes 

' E.g., Fiske v. Kansas , Hk U. S. 380 (1927) (First Amendment); 
Mapp V. Ohio , 367 U.S. 6^3 0961) (Fourth Amendment); Hallory v. 
Hogan , 378 U.S. 1 (196^) (Fifth Amendment); Gideon v. Wainwright , 
327 U.S. 335 (1963) (Sixth Amendment); and Fuiman v. Georgia , ^08 
U.S. 238 (1972) (Eighth -ndment). 

2 ^ 

Adickes v. S. H. Kress and Company , 398 U.S. 1^^. I69 (1970). This 

principle has also been followed in U.S. v. Price, 398 U.S. 787 
V — - 

(1966); Evans ^. Newton . 382 U.S. 296 (I966); U. S. v. Wi 1 1 ja ms. 
3^1 U.S. 70 (1951); and Civil Rights Cases , 109 U. S. 3 (I883). 

^ Burton v. Wilmington Parking Authority, 365 U. S. 715, 722,(1960); 
Evans v. Newton , 3o2 U.S. 296 (I966); Shel ley v. Kraemer . 33^1 U. S. 
1 (19'»8); and Cooprr v. Aarons , 358 U.S. 1 (1958). 

See also. Silver v. New York Stock Exch; --le, 373 U.S. 3'»1 (I963); 
Terry v. Adams , 3'»5 U.S. ^^61 (1953); and Smith v. Allright, 321 U.S. 
6'»9 (19'»'»). 

^ Citing Nixon v. Conden , 286. U. S. 73 (1932) (election); Terry v. 
Adams, 3^5 U.S. ^^61 (1953) (election); Harsh v. Alabama , 326 U. S. 
501 (19^*6); and Evans v. Newton , 382 U.S. 296 (1966). 

^ E.g., Dehann v. Brandeis University , 150 F. Supp. 626 (D. Mass. 
1957); Carr v. St. John ' s University, New York, 17 App. Div. 2d. 
632, 231 N.YS. 2d. ^10 1962); People v. Northwestern University , 
353 Mi. App. 22^, 77 N.E. 2d 3^5 (19^8), cert, denied 335 U.S. 829 

r: ^• 
Or 
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(IS'^B); Anthony v. Syracuse University , 22k App. Div. ^87, 231 
N.Y.S. li3S (1928); Stetson University v. Hunt , 88 Fla. 510, 102 So. 
.637 (1925); Samsfen v. Trustees of Columbia University , 101 Misc. ]k6, 
167 N.Y.S. 202 (1917); Go v. Berea College, I56 Ky. 376. I6I S.W. 
20'* (1913); and Booker v. Grand Rapids Medical College, 156 Mich. 
95. 120 N. W. 589 (1909) . 

^ Citing Norton v. McShane , 332 F. 2d. 855. 862 (5th Cir. 196'<), 
cert, denied , 389 U.S. 98I (1965); and Sigire v. Teyas Gas Trans- 
mission Corporation , 235 -"F. Supp. 155 (W.D. La. ]Sk) af f 'd 3Sk F. 2d. 
kO (5th Cir. 1965). 

8 

E.g., Grossner v. Trustees , of Columbia University , 287 F. Supp. 535 

j — 

(S.D.N.Y. 1:963); Blackburn v. Fisk University , ^^3 F. 2d. 121 (6th 
Cir. 1971); Brown v--.^ Mi tchell , F. 2d. 593 (10th Cir. 1969); 

Rowe V. Chandler, 332 F. Supp. 336 (D. Kan. 1970; compare Jackson 
V. The Stat'jler Foundation (supra). 

9 ■ \ 

E.g., Greenya v. George Vashinoton University , 512 F. 2d, 556 V 

(D.C. Cir. 1975); FurufDOto v. Lyman , 362 F. Supp. 1267 (1970; Powe 

i 

V. Mi les , ^07 F. 2d. 73 C2nd Cir. 1969); Rowe v. Chandler , 332 F. 
Supp. 336 (D. Kan. 1970* accord. M oose Lodge No. 107 v. Irvis , 
^0 U. S. 163 (1972); Gurthrie v. Alabama By Products Company , 328 
X F. Supp. \\k^ (,N.D. Ala. 1970); Mulvihill v. Julia L. Butterfield 

Memorial Hospital , 329 F. Supp. 1020 (S.D.N.Y. 1971). 
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Grossner v. Trustees of Columbia (supra) , note 8, Blackburn v. 
Fisk University (supra) , note 8; Brown v. Mitchell (supra) , note 8; 
Powe V, Mi les , k07 F 2d. 73 (2nd Cir. 1968); Rowe v. Chandler (supra) , 
note 8; Counts v. Voorhees College, ^^39 F. 2d, 723 (^*th Cir. -1971); 
Torres v. Puerto Rico Junior College , 298 F. Supp. 458 (D. P. R. 1969); 
Guillory v. Tulane University (supra) , (212 F. Supp. 67^ Ed. La 1962), 
especially note 10; compare Jackson v. The Statler Foundation (supra/ , 
r .te 8. 

£. g. C oleman v. Wagner College , 429 F 2d. 1120 (2na Cir. i970); 
Blackburn v. Fisk University , kk3 F 2d 121 (6th Cir. 1971); Counts v. 
Voorhees College , 439 F. 2d 723 (4t.h Cir. 1971); Mcleod v. Ccl lege of 
Artes ia , 312 F. Supp. 498 (D.N.M. 1970); Torres v. Puerto Rico Junior 
College , 29C F. Supp. 459 (D.P.R. 1969); Guillory v. Tulane University 
(supra) , note 43. Contra Ryan v. Hofstra University, 67 Misc. 2d o51, 
324 N.Y.S. 2d 964 (1971). 

12 

E.g., Wahba v. New York University , 492 P. 2d 96 (2nd Cir. 1974); 
Greenya v. George Wash i ngton 'Uni vers i ty , 512 F. 2d. 556 (^D.C.Cir. 
1975) , ^^d Grossner v. Trustees of Columbia Unive r sity ^ 287 F. Supp, 
535 (S.D.N,Y. 1968); Counts Voorhees College , 439 F. 2d. 723 (4th 
Cir. 1971); Powe v. Miles, 407 F. 2d. at 80. 
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Tax Exemptions: Blackburn v. Fisk university (supra ), note 3; 
Browns v. Mitchell (supra) , note 8; Furumoto v. Lyman , 362 F. Supp. 
1267 (n: D. Cal. 1971); Mcleod v. College of Artesia (supra) , note 10. 
Scholarships arid loans: Brownley v. Gettysburg College , 338 F. Sjpp. 
725 (M.D. Pa. 1972); Torres v. Puerto Rico Junior College (supra) , 
note 10. Government support of rese "^h project: Wahba v. New York 
Univer s i ty (supra) . Contacts with city: Grafton v . Brookly n Law 
School, ii78 F. 2d. 1137 (2nd Cir. 1973). Construction, leasing, and 
financing of buildings: Mcleod v. College of Artesia ( supra), note 10. 

\ 

J 



58 

References 

Genera 1 

Blackwel!, T.E. (Ed ^. Col lege Law Digest . Washington, D.C.: 

Annual, continuous to date. 
Comnxjn Law Right for Private University Students: Beyond the State 

Action Principle." Yale Law Journal , 8^, Nov. 197^, pp. 120-1.50. 
Kauper, P. "Church Autonomy and ^he First Amendment: THe Presbyterian 

Church Case." In P. B. Kurland (Ed.), Supreme C ourt Review. 

Chicago, 111.: University of Chicago Press, 1969. 
Mangur , R. S., and Hendrickson. R. M. "The Death of Private Philanthropy 

An Analysis of Jackson Versus the Statler Foundation." l^JJjHl-l 

B ar Journal , July 1975. 63; 628-633. 

Case Law 

Ad i ekes v. S. H. Kress and Company , 398 U. S. 1^^, 169 (1970). 

Amalagamated Food Employees Union v, Logan Valley Plaza , 391 U.S. 308 
(1968). 

Anderson v. Denny , 365 F. Supp. ]25^ (W.D. Va. 1973). 

Anthony v. Syracuse University , 22^4 h,yp. Div. h87 , 231 N.Y.S. '*35 (1928). 

Aschermap v. Presbyterian Hospital of Pacific Medical Center, Inc. , 
507 F. 2d. 1 103 i^th Cir. 197'*) . 



bM 



59 

Avery v. Midland County Texas , 390 U.S. ^7^ (1968). 

Barrett v. United Hospital , 376 F. Supp. 791 (S.D. N.Y. 197^). 

Berrios v. Inter American University , (D. P.R. July 22, 1975)* 

Blackburn v> Fisk University , kk3 F. 2d. 121 (cth Cir.l97l). 

Blouin V. Loyola University , 5n6 \\ 2d, 20 (5th Cir. 1975). 

Booker 'v. Grand Rapids Medical College , 156 Mich. 95, 120 N. W. 
589 (1909). 

Braden v. University of Pittsburgh , 3^3 F. Supp. 836 (W.D. Pa. 1972). 
Vac, and remanded , ^77 F. @d. 1 ( 3rd Cir. 1973); on rem. 
392 F. Supp. 1 18 (W.D. Pa. 1975)- 

\ . 

B rown v. Board of Education o ^ Topeka , 3^7 U.S. h83 (195^). 

Browns v. Mi tchel i , ^09 F. 2d. >93 (lOth Cir. I969). 

Brownley v> Gettysburg College , 338 F. Supp. 725 (M.D. Pa. 1972). 

Buckton V. N.C.A.A. , 366 F. Supp. 1152 (D.C. Mass. 1973). 

B>trton V. Wilmington Parking Authority , 365 U. S. 715, 722 (I96O). 

^ Carr v. St. John's University, New York , 17 App. Div. 2d. 632, 231 
N.Y.S. 2d. li]0 (1962). 




\ 



60 

Chrisman v. Sisters of St. Joseph , 506 F. 2d. 308 (9th Cir. 157^). 
Civi I Rights Cases , 109 U. S. 3 (I883). 

Cohen v. Illinois Institute of Technology , 38^ F. Supp. 202 (N.D. 
Ml . ]S7'^) (7th Cir., 1975). 

Coleman v. Wagner Col lege , '»29 F. 2d. 1120 (2nd Cir. 1970). 

Co mmonwealth of Pennsylvania v. Board of Directors of the City Trusts 
of Philadelphia , 353 U.S. 230 (1957), on remand , 391 Pa. 434 
(1958), cert, denied , 357 U.S. 570 (1958). 

Coope r V. Agr on, 35fi U.S. 1 (1958). 

Corporation of Haverford College v. Reeher , 329 F. Supp. 11 96 
(E.D. Pa. 1971). 

CqUts V. uorhees College,. 439 F. 2d. 723 (4th Cir. 1371). 



pirthmouth College v. Woodward , 17 U,S. (4 Wheat.) 5l8 (I8I9). 
Dehann v. Brandeis University , 150 F. Supp. 626 (D. Mass. 1957) 
Doe V. Bell in Memorial Hospital, 497 F. 2d. 756 (7th Cir. 1973) 







5" J 






Evans v. 


Abney,' 396 U, 


S. 435 (1970). 


i 
1 
} 


Evans v. 


Newton, 382 U 


S. 296, 300 (1966). 


i 
1 

t 

i 


Fiske V. 


r ,nsas, 274 U 


S. 380 (1927). as amended 



/ 

/ 



6 '3 



61 

Forten v. Darlington Little League , 5^^ F. 2d, (1st Cir. 1975). ' 

Furman v. Georgia , ^OS U.S. 238 (1972), as amended. 

Furumoto v. Lyman , 362 F. Supp 1267 (N. D. Cal . 1971). 

Gideon v. Wainwright , 372 U. S. 335 (1963), as amended. 

Gott V. Berea Col lege , 156 Ky. 376. lol S. W. 20^1 (1913). 

Grafton v. Brooklyn Law Schoc 1 , '»78 F. 2d. '(137 (2nd Cir. 1973). 

Greco v. Orange Memorial Hospital , 513 F. 2d. 873 (5th Cir. 1975). 

Greeny a v. George Washington University , 512 F 2d. 556 (D.C. Cir. 1975). 

Griffin v. Maryland , 378 U.S. 130 (196^4). 

1 Grossner v. Trustees of Columbia University , 287 F. Supp 535 (S.D.N.Y. 
1968) . 

Guillor/v. Administration of Tulane University of Louisiana , 212 F . 
Supp. 67^ (E.D. La. 1962); 

Guthrie v. Alabama By Products Company , 328 F. Supp 1 1 ^lO (N.D. Ala. 1970). 

Hanmond v. University of Tampa , 3kk F. 2d. 951 (5th Cir. I965). 

Hines v. Cenla Commu ni ty Action Corrmi ttee, Inc. , ^472 F. 2d. 1052 
(5th Cir. 1S73). 

ERIC 



62 

Hol odnak v. Avco , 5^^ F. 2d. 285 (2nd Cir. 1975). 

Is aacs V. Board o f Trustees of T e mple University , 385 F. Supp. A73 
(E.D. Pa. 197^) . 

Ja ckson v. Metropolit a n Edison Co. , ^419 U- S. ( 197^4) • 

Jackson v. Norton's Childrens Hospitals, Inc. , ^487 F. 2d. 502 (6th 
' Cir. 1973). 

Jackson The Statler Foundation , ^496 F 2d. 62^ (2nd Cir. 197'*). 

J. C. C. of Rocheste r v. U.S . Jaycees, ^495 F 2d. 883 (lOth Cir. 197^4), 
cert, denied , ^419 U. S. 1026 (!97'4). 

J. C. C. of Kansas City, Mo. v. Mo. State J. C. C , 507^ F 2d. 1031 
(8th Cir. 1975) • 

Joy V. Daniels , ^79 F. 2d. 1236 ('4th Cir. 1973). 

Lefcourt v. Legal A i d Society , '(^45 F. 2d. 1150 (2nd Cir. 1971). 

Magi 11 v. Avonworth Baseball Conference , 36^ F. Supp. 1212 (W.D. Pa. 1973). 

Mai lory v. Hogan , 378 U. S. 1 (196^1), as amended. 

Mapp V. Ohio , 367 U. S. 6^43 (1961), as amended. 
Marsh v. Alabama , 326 U. S. 50! (I9't6) . 

McLeod V. Col lege of Artesia , 312 F. Supp. ^498 (D. N. M. 1970). 

ERIC 



63 

McQueen v. Druker, '»38 F. 2d./f8l (1st Cir. 1971). 

. ^ 

Moose Lodge No. 107 v. Irvis , ^07 U. S. 163 (1972). 

Mulvihill V. Julia L. Butterfield Memorial Hospital , 329 F. Supp. 
lo20 (S. D. N. Y. 1971) . Vi 

New York City Jaycees v. U.S. Jaycees , 512 F 2d. 856 (2nd CIr. 1975). 

Nixon V. Conden , 286 U. S. 73 (1932). 

Norton v. McShane , 332 F. 'd. 855 (5th Cir. 196^), cert, denied , 
389 U. S. 981 (1965) . 

Pendrell v. Chatham College , 370 F. Supp. ^95 (W.O. Pa. 197^). ( 

People V. Northwestern University , 333 Ml. App. 22^, 77 N. E. 2d. 
3^5 (19^8), cert, denied , 335 U. S. 829 (19^8). 

Pierce v. Society of Siste rs, 268 U. S. 510 (1925). 

Place V. Shepherd, ^^6 F. 2d. 12^,:, (6th Cir. 1971). 

Pollock V. Methodist Hospital , 392 F. Supp. 

Powe V. Mi les , 29^ F. Supp. 1269 (N. D. N. Y. 1968), modified , 
^07 F. 2d. 73 (2nd Cir.l9b8) . 

Publ ic Uti 1 i ties Commi ssion v. Pol lak, 3^3 U. S. hb2. (1952). 



60 



Rackin v. University of Pennsylvani a, 386 F. Supp 992 (E.D. Pa. 197^). 

Ri etman v. Hulkey , 38? L'- S. 3^9 (1967). 

Robinson v. Davis , kk7 F. 2d. 753 i^th Cir. 1970). 

Rowe V. Chandler ^^32 F. Sup . 336 (D. Kan. 1971). 

Ryan v. Hofstra University , 6? Misc. 2d 65I, 32'* N.Y.S. 2d. Sbk (1970. 

Sams V. O hio V alley General Hospital Assoc. , 1 3 F. 2d. 826 i^th Cir. 
1969). , ' 

Samson V. Trustees of Columbia University , 101 Misc. U6, 167 N. Y. S. 
202 (1917). 

Samuel v. University of Pittsburgh , 506 F. 2d. 355 (3rd Cir. 197'4). 
Shel ley v. Kraeme r, 33'* U. S. 1 {]Sh8) . 

Siqire v. Texas Gas Transmission Corporation , 235 F. Supp 155 (W.D. 
La. 196^4), aff 'd. 35^4 T. 2d. hO (5th Cir. I965). 

Silver v. New York Stock Exchange , 373 U. S }k] (I963). 

Simkins v. Moses H. Cone Memorial Hospital , 3?3 F. 2d. 959 Cith Cir. 
1963). 

Smith V. Allriqht, 321 U.S. bkS (1955). 




65 

Sosa V. Board of Managers of Val Verde Memorial Hospital , k37 F. 2d. 
173 (5th Cir. 1971). 

S park V . C athdic Uni v. o fAmeric a, 510 F. 2d. 12/7 (D.C. Cir. 1975). 

Spencer v. Cop-inunity Hospital of Evan ston, 393 F. Suop. 1072 (N.D. 
111. 1975^. 

Stearns v. V. F. W. , 500 F . 2d . 788 (5th Cir. 1975). 
Stetson University v. Hunt , 88 Fla. 510, 102 S. 637 (1925). 
Terry V. Adans , 3^5 U. S. ^iS] (1953). 

Torres v. Puerto Rico Junior College , 298 F. Supp. (D. P.R, 1969). 

U.S V. Class ic, 313 U. S. 229 (I9'»l). 
I'. S. V. Guest, 383 U. S. 7^45 (1966). 
U.S. V. Price , 383 U. S. 787 (1966). 
U. S. V. Wi II lams , 3'»1 U. S . 70 ( 1 95 1 ) . 

Wahba v. Nev-y York Universi ty, '♦92 F. 2d. 96 (2nd Cir. 197'*). 
Walz V. Tax Commission of New York City , 397 U.S. 66'* (1970). 
Ward V. St. Anthony Hospital , '♦76 F. 2d. 671 (10th Cir. 1973). 





66 

Wei se V. Syracuse University , '<0 U.S.L.W. 20^3 (2nd Cir. July lit, 1975). 
Weigand v. Afton View Apartments , i*73 F. 2d. S^iS (3fh Cir. "3). 
Wi niarP' V. Rhodes, 393 U. S. 23 (1968). 



ERIC 



/ 



ERIC 



67 

Ca tegory I : Mi n ima 1 ! nvol vemen t 

Arijona, Arkansas, Colorado, Hawa i ; , riontana. New Mexico, Wyoming 

A Table I indicates, these states provide no financial aid to students 
attending p'-ivate institutions or to private institutions themselves. 
All the states grant tax-exempt status to private institutions. Four 
have certification programs of a quantitative nature, and two require 
private institutions to file anni^jel reports. Four cooro i na te on 1 y 
the publ ic sector, whi Ic three consider issues involving private 
higher education. In master-planning, three have no plans» one pU^nc 
for the public sector only, and three consider private higher education 
in public sector plans. Colorado appears to be moving out of this 
category, with planning recommenda t ions i nvo 1 v i ng aid programs for 
the private sector and consortium arrangements to eliminate waste and 
dupl icct ion. 

The Meaning of "Private" 
T'.-^ private sector in tbese states could be 'jctst characterized as having 
minimal contacts with the state. Althougl. the state is aware of the 
existence of the programs offered in the private sector, it makes 
little effort to utilize them. Their tax-exempt statu? and sl^te 
licen e do not minimize ihe private nature of these institutions 
any more than state licensure of doctors results in their being 
agents of the state. Licensing is a means to protect the public 
from fraud, not to control t'^e nature of the institution's missions. 
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Little note is taken of the existing prograrrsin the private sector 
when planning for the state system, and the private sector operates 
apart from the state system of higher education. While private 
institutions are not involved in state programs, however, they may be 
heavily involved in federal projects. Therefore, except for Colorado, 
"private'* higher education in these states means independence from stace 
control, coordination, or planning w7th respect to programs, institu- 
tional missions, and utilization of facilities. 

Ar i zona 

Summary , Arizona has 15 public and 6 private institutions of higher 
education, (U.S. Department of Healtn, Education, and Welfare, 1975, 
p. xxii), and approximately 3 percent of its students are educated 
in priv^^te institutions (idem, 1975a, p. 70). The board of regents 
is respons ible for all public institutions in the state (Ariz. Rev. 
Stat. §15-721-7^8, 1971, Ari... Const., Aft. 2). It has no master 
plan. The governor has created 'he Arizona Commission for Postsecon- 
dary Education, which is responsible for planning in the public 
and private sectors. 

S tatutory Law 

The state's corporation act recognizes private cojporations formed 

/ 

/ 




learning, or for pr/ofit, and the act governs generally the formation 
of ^uch corporations (Ariz. Rev. Stat. § 10-102, 1975) and consists of 
eight members appointed by the governor and two ex officio members, with 
no representation for the private sector. The statute does not man- 
date, and the board has not developed, a master plan. 
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Property used for school and educational programs is exerrpt 
from property taxation (idem. §^2-27, 1975), ond educational corpora- 
tions are exempted from income taxation ( i dem, § ^3" 1 ^7 , 1972). 

In addition tO the board of regents, the governor, pursuant to 
the Higher Education Act of 19^5, has created the Arizona Commission 
for Postsecondary Education, which does include representatives of 
private institutions. This comnission serves as the ^^tate ^qency 
designated to receive and coordinate the distribution of federal 
facilities funds, but its purpose can be conceived of as exceeding 
that limited purpose. One of its purposes is 

to conduct studie3 and planning req.uired to 
develop comprehensive inventories of, and studies 
with respect to, a}l public and private post- 
secondary educational resources, in the Stale, 
including planning necessary for such resources 
to be better coordinated, improved, expanded, 
or altered so that all persons within the State 
w^^o desire, and who can benefit from postsecon-* 
dary education may have the opportunity tc do so 
[Executive Order 7^-5, dated April 23, 197^0. 
The commission includes representatives of private institutions; but 
so far the commission has produced no reported plan. 



7'} 



71 



Master Pla n 

Although the board of regents has not developed a master plan, It did 
produce a long-range plan, among whose recormiendations was one for 
annual surveys of space utilization of ^ostsecondary educational 
facilities within the state, including public and private two-.and 
four-year colleges and unversifres (Board of Regents, 197^, p-M- 

Arkansas 

Sununary. There are 11 private and 8 public institutions of higher 
education in Arkan- s (U.S. Department of HealtK, Education, and 
Welfare, 19/5. P- xxii). The private institutions educate 16 percent 
of the state's student population in higher education (idem, 1975a, p. 
The state board of higher education regulates only public higher 
education in the state, and its master plan relates solely to public 
inst i tulions. 

Statutory Law 

Under the states corporation laws, corporations may be organized 
for educationa. purposes (Ark. Stat. 19^7, r6A-1901, 1963). The 
Arkansas Board of Highe^ Education certifies all correspondence 
courses'offered in the state, and educational institutions are 
prohibited by law from advertising (ioem, 80-143, 1963). 

The state board of higher education was established in 1971 o 
.Vromote coordination in the development and operation of the higSer 

educational program' of this state (Ark. Act 287. 1971; Ark. Stat. 

]Sk7, §80-33'»9, 1971). 
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School buildings, libraries, and their grounds are exempt from 
taxation if used exclusively for school purposes (Ark. Const. Art. 
16 §5). 

Master Plan 

The master plan developed by the state board of hicfher education, 
while referring statistically to private institutions of higher 
education, deals only with the planning and coordination of public 
institutljns (Department of Higher Education, n.d., pp. 5153)- 

Colorado 

Summar y. Colorado has 21 public and 12 private institutions of 
higher education (U.S. Department of Health, Education, and Welfare, 
1975> p. xxii). The private sector educates approximately 11 percent 
of the state's students in higher education (idem, 1975a, p. 70). 
The Colorado Commission on Higher Education is charged with the 
coordination of all pub*'c and private postsecondary education in "the 
state. In 1975, the com^nission was in the process of develc;:'ng a 
master plan, and it had published working papers on the relationship 
of the private sector to the state, 

S tatutory Laws 

Educational corporations may incorporate under the Colorado not-for- 
profit corporation laws; may be formed by any two or more persons; 
shall h^ve powers similar to other corporations organized not for 
profit; and, if maintaining an institution of the grade of a university, 
may confer degrees usually conferred by i.-n i vers i t i es (Colo, Rev. Stat, 
§31-20-1 et.seq., I963). No educatiorral institution may offer a degree 
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unless U requires . high school dipK^a as a prerequisita to ad^iss^L 
and unless a majority of credits in any program are accepted by an 
accrediting agency (idem, §I2i<-2i-I, I965). 

The Colorado Commission on Higher Education was established in 
1965 to 

develop and recommend plans for higher 
education, and maintain a comprehensive plan 
for public higher education with due considera- 
tion of the needs of the state, the role of the 
individual public and private institutions in 
the state and the ability of the state to 

support public higher education. Such plons 

shall include. . . the establishment of such 

relationships with private Institutions of 

higher education as may strengthen the total 

higher education resource of the state [idem. 

§12^-22-1, 1965]. 

Corporations and associations organized exc 1 us i ve 1 y Jor educa- 
tional purposes nay be exempted from income taxation (idem, I38-I-8. 
1963). and all real and personal property used solely for schools, 
other than schools conducted for private or corporate profit, shall 
be exempt from taxation (idem. §138-2-1, I963). * 

The Colorado institution p-ovides that "no appropriations 
shall be made fc^r educational purposes not under the absolute control 
of the state- (Colo. Const. Art. 5, §3^ 1953; Art. 9. §7, 1970). 
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Consequently, there are currently no financial assistance programs 
to private institutions of higher education or to their students. 
An amendment to the constitution in 1972 authorized a state loan 
program to Colorado students in any institution of higher education, 
but no implementing legislation has been adt;pted (idem. Art. 11, 2a, 1972). 

Master Plan ^ 

The Cnm:>sion on Higher Education began developing a statewide master 
plan in January 1975. No master plan has yet been adopted, but task 
forces established by the commission have issued preliminary reports. 
The first report of the Task Force on the Private Sector, issued in 
November 197^, deals extensively with recommended relations with the 
private sector. The report addresses itself, however, to only five 
private, four-year institutions of higher education. 

The task force began its deliberations with several determinations, 
among whi ch was : 

1. Together with the staters twenty-one public 

CO 1 l^ges and un iversities, the five accredited 

private non-profit institutions of higher 

education in Colorado comprise a dual system 

of higher education in the state whose combined 

resources are not presently utili zed to the 

maximum educational benefit of the people 

of Colorado [Task Force, 197^, p. vi]. 
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The task force stated that '""nowhere in its legislative or uther 
recommendations . . . does the Task Force propose any assumption by 
the state of either responsibility for, or control of, any institution 
in the private sector .... The Task Force was designed particularly 
to study possible wa>s and means to utilize the existing private colleges 
and universities within th^ state to the ultimate advantage of the 
whole, to enhance the entire higher educational wel 1 -be i ng^of the state 
and, more important, to make more available to the people of the state 
its total and diversified resources, both public and private, at a 
reseonable and affordable cost to the state and to the individual 
consumers" (Task Force, 197^, pp. ix, 23). 

The recommendations are divided into three categories: legis- 
lative, policy procedural proposals, and other action proposals. 
Among the legislative proposals are recommendations for statutory 
authority for the Colorado Commission on Higher Education to contract 
with private colleges for educational services; statutory authority 
for need-based and no-need student grants to Colorado residents 
attending Colorado private colleges; statutory authority for the 
commission to match federal funds for student loans made at Colorado's 
private colleges; and statutory authorization for state financed 
work-study programs at private institutions (ibid.. Recommendations, 
pp. 1"3}. In the policy/procedural proposals, the task force 
recommended extension of cost savings in purchasing to private 
institutions; a review of programs offered in the private sector 
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before the development of new state programs; and utilization of 
private-sector facilities by the public sector where appropriate 
(ibid., Recommendations, pp. ^ and 5). The other proposals include 
recommendations to develop referral programs, whereby students who 
cannot be accommodated in public institutions are advised of opportunities 
in private institutions, and to continue to-explore and develop all 
appropriate means of joint planning and cooperation between the public 
and private sectors ( i bid. , Recommendat ions , pp. 5 and 6). 

Hawa i i 

Summary . Hawaii has four private and nine public institutions (U.S. 
Department of Health, Educat ion, , and Welfare, 1975, p. xxii). Students 
!n private higher education equal / percent of the total enrollment 
in Hawaii's pos tiecondary education system (idem. 1975a, p. 70). The 
Board of Regents for the University of 'iawaii controls those institu- 
tions in the public sector (Hawaii Rev. Stat. §26-11, 196^; §306-l, 
1971 ; §§3C6-2, 1971). Under the board of regents, the State Post- 
secondary Educational Commission, composed of members froR buth the 
public and private sectoi , coordinates the receipt of federal money 
(idem., §305-H, 197^). The state's master plans de^-^l with the 
publ i c sector . 

Statutory Law , 
The laws of Hawaii govern the formation of non-profit corporations 
i cludfng educational corporations (idem., §^l6-2 et seq., 1955)- 
All colleges in Hawa'i are exempt from property tax (idem., §2^6- 
32B, 1967). However, private colleges are not given eminent domain 
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powers (idem,. § 101 -2, 1951). The stute his the following regulations 
governing the awarding of degrees: educational institutions may issue 
degrees if they are accredited by an educational agency, an accrediting 
agency, if they receive piogram approval from three accredited 
institutions (idem, §2^6D-2 to 15, 197^). 

Montana 

Summary . This state has nine public and three private institutions 
(U.S. Department of Health, Education, and Welfare, 1975, p. xxii). 
Montana's private institutions enrolled 5 percent of the student 
enrollment (idem, 1975a, p. 70). The Board of Regents of Higher 
Education supervise and coordinate public higher education *^]thin 
the state (Hont. Ann Stat, §75-8501 to §75-8511, 1971). The state's 
master plan deals primarily with public institutions but does 
consider some aspects of private higher education. 

Statuto ry Law 

The not-for-profit corcora.ion act covers educational institutions 
within the state (idem, §15-2301 et seq . , 1967). Property used for 
educational purposes is exenpt from taxation (idem, §8^-202, 1967). 
An institution must have re^jnt approval before awarding a degree or 
literary honors unless the institution has been accredited by a 
regional accrediting association (idem, §75-8502, 1971. House 
Bill 578, (1973) Session), directed the Contmission on Pes t secondary 
Education, a 1202 commission, to develop a master plan for higher 
educc, tion in Montana. 
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Master Plan 

The plan, enti tied Final Report was publ ished in 197^ and lists 
several long-range goals that have an impact on the private sector. 
One is the development o^ a comprehensive system of pos tseconda ry 
education that will meet the needs of the citizens of the state 
(Montana Commission on Pos tsecondary Education, 197^, p. 13). Anothe 
is "coordination and planning to assure diversity, comprehensiveness, 
and cooperation between units and systems of postsccondary education 
and protectio- of the public interest (ibid., p. lA). 

The plan recommends that private colleges be encouraged to 
part i c ; pa te * n pi ann i ng and programs to fac i ] i ta te trans fer be tween 
institutions, to monitor manpower needs, and to inventory financial 
assistance programs (ibid., pp. 20, 21). Private institutions 
should also be invite*^ to participate In the orderly growth and 
development of adult and continuing education within the state 
(ibid , p. 23). The planning process needs to be effective and 
therefore comprehensive; this cannot be achieved unless information 
regarding the p^'ivate sector is included (ibid., p. 35). Finally, 
student financial assistance programs should be made available to 
students attending the private institutions within the state 
(ibid., p. ^5) . According to the report, this recommendation will 
probably require a constitutional amendment. 
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New Mexico 

Sufn:nary . Thi5: state has eight publ ic and three private postsccon- 
clary education institutions (U.S. Department of Health, Education, 
and Welfare, 1975, p. >cxii). The private sector enrolls 9 percent 
of the total enrollment in New Mexico institutions (idem, 1975a, p. 70). 
The Post seconda ry Educa t i ona 1 Comm i ss i on , a 1 202 commi ss i on , is 
responsible for planning for both the public and private sectors of 
postseccndary education ''\.M. Stat., §51-1^-36, 1957). Thi: state 
has no master plan. 

S tatutory Law 

The nonprofit corporate statutes govern the establishment of nonprofit 
educational corporations, among others (idem, §5I"1^"20 et seq., 1957). 
Educational corporations incorporated under this law are giver the 
authority to confer degrees or literary honors usually conferred 
by this type of institution (idem, §51-1^-36, 1957). The state 
board of -education is directed to establish "standards for the 
operation" of public and private educational 'nstitutions and to 
certify institutions meeting those standards (iden., §77""2-2, 19^7). 
The state's public and private educational institutions are required 
to submit annual reports to the state hoard of education (idem, §77" 
2-0, 1953). 

The Postsecondary Education Commission v-^as established to perform 
a planning function for the state's postsecondary educational ins|:i- 
tutions (idem, §§73^^^'^1 to 9, 1973). The planning and recommen- 
oation function includes the areas of faci 1 i ties, program review, anc 
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coordination of activities (idem, §73-^^"!?, '973). Specifically, the 
commission planning acitis/ities are tr include an "analysis of the 
most effective means of utilizing all existing institutions and 
programs to meet the present and projected needs for the various types 
of postsecondary education" (idem, 5 73-^'*-5 (d) , 1973). 

New Mexico nonprofit educational institutions are exempt from 
taxation (N.M. Cons.. Art. Vi « , §3, 191^). The state provides no 
financial aid to students attending private institutions or directly 
to the private institutions 

Wyomi ng 

Summary . Wyoming nas eight public institutions of higher education 
within its borders. There are no private institutions (U.S. Depart- 
ment of Health, Educat i on , and Wplfare, 1975, pxxii). The state does 
not have a master plan for higher education. 

Statutory Law 

The laws governing the formation of educational corporations are 
similar to other states (Wy. Stat. Ann., §17-123 to 17-137, 19^9). 
The act allows for the establishment by the i ns L i t ut i ons of 
reasonable rules governing the s*-udents in attendance (idem, §17-133, 
19^5). Educational corporations ore exempt T "om property and inheri- 
tance tax (idem, §!7-.55> 19^7), or sales oi use tax (idem, §39-292, 
19^S), Jnd property tax o.^ property for educa:iofial purpost-s (idem, 
§39-10, »955)* Wyoming sponsors a Higher Education Loan Plan and 
Fund for students who are citizens of the state Odem, §21-108,1 
to 108. i9, 1973). 
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Category 2: Financial Aid to Pubhc and Private Sectors 

Idaho, Mississippi, Missouri. Nevada, North Dakota, Rnode Island, 
South Dakota, Utah, Vermont, Washington, V/est Virginia, Wisconsin 

The oistinctive characteristics of these states, ^-^s indicated by 
Table 2, is that they have financial aid programs for students 
attendii-jg public and private institutions. Such programs include 
logins to students in eig^t states, grants to students in five states, 
and scholarships in five states. Financial aid is provided to 
private institutions through loans and bonds for facilities in one 
state and eminent domain powers in another state. Under regulation of 
educational corporations, six of the states certify degree programs 
that are nuantitative 'n nature. One state lists i nteri nst i tut ional 
transfer of credit ' a reason for the certification process. Tvn > 
states require annual reports tror private institutions »^ither on new 
programs or becau:.e they receive financial aid. 

Coordination of the state's higher education systt:m ranges 
from no coordination in one state, coortfmat ion of the public sector 
only in five states, cooroination of issues in the private sector 
in coord i n,j • i ng the public system in four states, and voluntary 
participation f public and private i ns t i tu * ' < '^<^ ^n two states. 
Six :>tates are not involved at ^"^ ' . 'n rr.astf- planning, tv.o states 
plan only for the public sectcf» while f^ jr states consider issues in 
th':^ pr i^ate sector in deveiopincj \ \ins fo^ the pub'ic secto . 
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Two states, Missouri and Washington, may oe moving into a higher 
degree of contact with the state. Both states^ master plans propose 
*that: the private sector functions in the public interest; the state 
relies on the private sector to enroll a pe. entage c the state*s 
citizens in higher education; the state should form consortiums 
and cooperativj agreements between public and private higher education 
(see also West Virginia); and tne state should ensure the survjval of 
the private sector (see also Rhode Island). Washington also advocates 
contracts with private institutions. Missouri's statutory law indicates 
that the role of private higher education is within the public interest, 
and its master plan recommerids mandatory participation by '^e private 
sector in the state's planning process. 

The I eaning of "Private" 

In these states the public'and private sectors have a number of cortacts. 
Aid to students in both sectors is provided. However, these states 
do not provide aid to institutions for programs to defray operating 
expenses. The fact that one of the states considers the, private insti- 
tutions as operating in the public intert^st is s i gri I f * cant , but the 
contacts in this category do not cha. je the essential private character 
o^ these institutions. 

Aid to students attending private institutions is sometimes -mandated 
prevent discrimination ayainst those who select private higher edu- 
(.ition. Such aid would net affect standards for adrrnssions or in- 
stitutional goals unless the aid were given according to the type 
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of program the student enrolls in. For example, if aid were given only 
to students enrolled in natural science programs, private institutions 
might be forced to emphasize these programs at the expense of others 
to attract students who would not otherwise attend their institution 
because of their high tuition. Most financial eid programs do not 
discriminate by acadetnic discioline but the current glutted job market 
in certain occupations could result in such programs being institu*-ed. 
The possible effect on Institutional programsand missions could have 
significant ramifications on the concept of "pr i vateness 

Except in one case, the states in this category do not involve 
the private sector in coordination of higher education. These states, 
however", have .ome interest in the private sector in their master 
plans and the right of their citizens to choose an institution in the 
private sector. A parallel system of instruction in the private 
sector is not viewed in these states as a dependent unit of the states* 
system of higher education, but operates as a separate entity. Both 
Missouri and Washington, however, view the private sector as a con::ri- 
butor to their h gher education system. More and more these two states 
are attempting to preserve the status quo in the private sectcr because 
pf the cost of establishing comparable programs in the public sector. 
Both states also view the private sector as an important aspect of a 
diversified system within the state. As a result they are considering 
private-sector p^'^blems in plans for the state system of higher 
e Juca t i on . 

! 

I 
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Mere consideration of existing programs in the private sector when 
planning for the state system does not affect the private nature of 
Chose institutions; however, programs resulting from such considerations 
cou Id . 

I daho 

Sunnary. This state has six public and three private pos tsecondary 
education institutions (U.S. Department of Health, Education, and 
Welfare, 1975, p. xxii). Of all students enrolled in higner education^ 
19 percent are enrolled in the private sector (idem. 1975a, p. 70). 
The state board of education coordinates only the public institutions 
within the state (Idaho Code, l*33~101, 1963). Idaho has not developed 
a master plan for higher education. 

Statutory Law 

The laws affecting pfi\ te higher education are s nt. The Ida^^o 
Code does designate ^ edures for establishing educ^ onal corporc- 
tions. The code stipulates that five citizens may Form a corporation 
to establish and maintain a coi '"'^em, §33"3903, 19^9). The direc- 

* rs of the corporation have the power to own property, manage the 
institution; hire, fix salaries, and fire personnel; cstaMish academic 
requi reagents ; and award degrees or literary bono s (iden, §33"3308, 
1899)- P»'ivate i."»sti tutions and their property are exempt from sales 
and property taxes (Property ta<, Idaho Code, ^63-105'-, I96] real 
estate; sales tax, Idaho Code, §63-3622 (a) , 1961). Sons or daughters of 
POW c MIAs may receive a scholarship if they attend a public or 



private postsecondary institution in Idaho (idem, 33~^301, 1972). 
These schola- ;hi ps are the only form of financial assistance given 
to Idaho's private institutions or their students. 



Summa ry , Mississippi has public and 18 private postsecondary 
institutions within its borders (U.S. Department of Health, Education, 
and Welfare, 1975, p.xxii). As calculated from enrollment figures' 
the private sector enrolls 11 percent of the state's students in 
higher education (idem, 1975a, p. 70). The Board of Trustees of 
Institutions of Higher Learning coordinates public higher education 
within the state (Miss. Rev. Stat., §37-101-1, 19^2). Although the 
state is developing a master plan it was unavailable at the time of 
th i s vjr ] t i ng . 



The law governing nct-fo'-prof i t corporations applies to education 
corporations (idem, a"9"i^"l, 19^2). This law requires that the 
charter be on file wivh vne secretary of state and that the attorney 
general and the governor shaH approve charters. The income of 
educational institutions is exempt from ta.^ation (idem, §27-7~15, 193^) 
along with all property real or personal used for educational purposes 
f idem, §27 31-1 , l88i|) . 

The State Board of Education may accredit non-public schools or non- 
Dublic schools may form their own accrediting agency (idem, 537"I7''7 to 
§37''17'*9i 19^2). The CoriYDission on College Accreditation was formed 
to compile lists of ap roved colleges and universities (idem, §37'101- 
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2'4l, 19'*2). institutions not having the authority to grant degrees 
must receive that authority from the commission. Financial aid from 
the state in the form of loans are available to medical students 
attending any accredited college (idem,§ 37~109-1, 19^2). 

Mi ssour i 

Summary . There are 22 pub.lic and 51 private institutions in Missouri 
(U.S. Department of Health, Educat ion,and Welfare, 197S, p. xxii). Of 
the total enrollment in postsecondary education, 27 percent i in the 
private sector (idem, 1975a, p. 70). The Coordinating Board for 
Higher Edu::ation coordinates the system of higher education public and 
private within Missouri (Vernon Ann. Mo. Stat. §§173.010 to 173.090, 
197^). The state's master flan for the seventies dealt with both 
public and private higher education. 

Statutory Law 

The state's not-for-profit corporate Iciw regulates the formation of 
educational corporations (idem, §352.010 to§352.2^0. 1939). Educational 
corporations fomed under the act have implied povvers to grant degrees. 
Nonprofit educational corporations are exempt from taxati.on (Mo. Const. 
Act 10 §6, 19^5). More specifically, they are exempt from income ttx 
(Vernon's Ann. Mo. Stat., §1^3.120, 1951), inheritance tax (idem, 
§U5.100, 1951), tax on motor vehicles (idem, §U^.^50, 1950, and 
property tax (idem, §1.37,100, 19^5). 

The Coordinating Board for Higher Education v;as established to 
coordinate and plan for the state's system of higher education (idem. 
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§173.010 to §173.190, I97M. As part of its coordinating effort the 
law requests governing boardsof all institutions to submit to the board 
proposed policy changes which would ere. ^e new institutions, learning 
centers or new degree programs for the board's reconmer "^^tion (idem, 
§173' 030 ( 1 ) , 197^). The boa rd can also recomrrc nd to 'gove rn i ng boards 
of institutions, "the development, consolidation, or elimination of 
prog'-ams , degree offerings, physical facilities or policy changes where 
that action is deemed by the board as 'n the best interest of the 
institutions themselves and/or the general requirements of the state" 
(idem, § 173. 020(^) , 197^). The private sector has one representative on 
the board ( i dem, § 1 73-095 to §173.190, 197^). The state also gives 
direct grants to students in public and private institutions enrolled 
in nnnrcligious educational programs (idem, §§173,200 to 173.230, 
197^). Av;ards are based on financial need and ability. 

Master Plans 

The Second Plan tor the Coo rd ination of Higher Education in Missouri 
for the Seventies was pubMshed by the Missouri Commission on Higher 
Education, 1972. The plan makes several recorrimendat ions pertaining 
to private institutions. First, the plan recomnierids "the development 
of a comprehensive coordinated system of higher education both public 
and private within the state" (p.l); the second, "the use of consortia 
between institutions in a geographic location to achieve a broadeni ig 
of educational opportunities while avoiding waste and duplication" 
(ibid., p.l); third, utilization studies of recommended facilities 
in both the public and private sectors to achiev the maximum utilization 
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of facilities without sacrificing quality (ibid,, p. 5); Totrth, con- 
tractual arra. :jerents betwrten public ar.d private institutions to 
strengthen programs, to achieve efficient facilities utilization, and 
tc avoid duplication (ibid,, p. 7); and fifth, that all institutions, 
public and private, standardize definitions and accounting procedures 
and nake costs for all levels of programs ^nd expenditure classifica- 
tion? available to the commission by June 1973 (ibid,, p. 7). Finally, 
t^e conmisbion reiterated its rights under the enabling act to monitor 
new programs and recommend the e' minalion of unnecessar/ programs 
(ibid., p. 7). 

Nevada 

Summa ry . Nevada has five public and one private institution (U.S. De- 
partment of Health, Education, and Welfare, 1975, p. xxii). The state's 
private institutions enroll 5 percent of the state's enrollment (idem, 
1975a, p. 70). The state board of regents for the University of Nevada 
sys ^m coordinates the public institutions within the state (Nev. Rev. 
Stat., §396-070, 1959). The state's master plan, Univers ity of Nevada 
System Comprehensiv e Plan , published in 1975, ceals primarily with 
the public sector. Comments regarding privace proprietary i ns ;: i tu t i ons 
within the state are not within the purview of this study. 

Statutory La w 

Nevada'a not-for-profit corporate law co^'^. s educational corporations 
(idem, §§81.290 to 81.3^^0 et seq., 1957). The attorney general of the 
state has the power to examine the affairs of private institutions 
(idem, §81 ,3^0 1951). Nonprofit educational corporations are exempt 



l%cv. :M^st,Art 8, *2, 188^0, Art. 10 '1, 1 88^ ; se- also Nev. Rev. 
StJt,, '361.105, 1953). All privnte institutions in the state must 
aprly for a license and ;Tieet standards prescribed by the state board 
. <'Jucation ( Nev. Rev. Stat., §^39^.010 to 39^.090 et seq., 1956). 
The qua 1 i f i ca t i or for a license are set in the following areas; 
course offerings; facilities; financial status; qualifications of 
personnel; and operatir^o policies (ide^^, ^39^.050, 1956). The state 
board has the rTqht to inspect the institution (idem, §39^"070, 1956) 
o^d to revoke a license if there is a violation of the license law, 
false infoi iTiation on the application, refusal to allow a board 
inspection, and fraud or deceit (idem, ^39^-080, 1956). 

State financial aid to students is in the form of loans to those 
attending institutions of higher education within the state (idem, 
385.100 to 385.108 et seq., 1969). 

North Dakota 

S u/yia ry . North Dakota has nine public and four private pos tsecondary 
education institutions within its borders (U.S. Department of Health, 
Ediication, and Welfare, 1975, p. xxii). The private institutions enroll 
^1 percent of the state's enrollment in postsecondary education (idem, 
1575a, p. 70). The state board of higher education controls and super- 
vises public higher education within the state (N.D. Century Code Ann., 
'♦15-1^-01, 1961). The state does not have a master plan for higher 
eouca t ion . 

Statutory Law 

The law governing the establishment of not-for-profit corporations 
governs those established for educational purposes ( i dem, 1 0-2^-01 , et 
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seq., 1959). Along with the board o^ higher education the state has 
estublt^ihed a coniirii ss ioner of higher education to administer the state's 
public sector {idem, §15-10-10, I96I). The Higher Education Facilities 
Comission is charged with planning for the public sector (iden;, §§15' 
10-29, 1965; 15-29-30, 1967). 

All nonprofit corporations organized exclusively for education are 
exenpt from income tax (idem, §58-38-09, 1923). The sh^te has a guaran- 
teed loan program for students enrolled in accredited institutions (idem, 
§15-62, 1-01 et seq., 1969). 

The state also has a scholarship program for citizens of Native 
American descent and scholarship loans for citizens of the state at 
public or private North Dakota institutions (idem, §15-63-01 et seq., 
1963, § 15-62-01 et seq., I963) 

Rhode I s I and 

Summary . This state has 3 public and 10 private institutfons within 
its borders (U.S. Department of Health, Education, and Welfare, 1975, 
p. xxi i ) . The private sector enrolls ^5 percent of the total enrollment 
in Rhode Island postsecondary iriSt i tut ions (idem, !975a, p. 70). The 
board of regents has governance responsibilities for public higher 
educat*ion and supervisory responsibilities for all postsecondary 
institutions (R.I. Gen. Laws, §16-^9-1, 1973). The board of regents 
has the responsibility to plan for public postsecondary education. 
Although Rhode Island does not have a .master plan, it does have 
plannng documents dealing with specific areas that have implications 
for private higher education. 
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RhoJe Island's not - for -*prof 1 t cC/pOidlc law governs the formation of 
noDprofit educational corpora 1 1 ons , afTtong ochers (idem, ^7-6-2, I966). 
The law governing edijcationai corporations requires private colleges 
and universities to file articles of incorporation witli the secretary 
of state, v>ho will not grant < -certificate of incorporation until the 
board of education has reviewed the articles (idem, §§16-^0-1 to 16- 
^i0-16 et seq., I95I; see §16-^0-16). The institution will have authority 
to g.ant degrees only if the charter or articles of incorporation 
specifically grant such authority ( i dem, 1 6-^0-2 , 1338). Approval 
of the board of education to grant degrees can be revoked if a hearing 
shows that the institution is providing inadequate facilities, equip- 
ment, or professional staff ( i dem , § 1 6- ^40-5 , 195l). The board of 
regents is given the power to enforce the above statutes in place of 
the board of education ( i dem» § 1 6-^9-^ ( 8) , 1973). 

The state board of regen ts • s empowe red to supervise private 
hi gher, educa t ion in such matters as certification of degree programs 
(Idem, 3 16-^9-^, 1973). The regents are also responsible for developing 
an Jnformatlon gathering system and planning for all pos tseconda ry 
education within the state (idem, §16-^9-^(1) and (2), 1573). The 
'board of regents is similar to the regents of New York: Th^ have the 
responsibility of coordinating all education wjthin the state, including 
tne estabi ishi^ent of the Department of Education ( i dem, 5 1 6-^3-^3) , 
197*^. The law also requires public and private institutions "supported 
wholly or in prrt by the state" to submit an annual report to the 
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tudrdof r.'.jents ( i dcM, H 6- 1 -6 , 1939; see ^!6-^9-M7), 1973). 

Rhv)de Island provides certain benefits to private institutions. 
Cities are free to use their eninent domain pov^^ers on land they plan 
to ^^cll to a private educational institution (idem, §^5"38-l, 1965). 
:.and (not to exceed one acre), the buildings, andfequ i pMent owned by 
educational corporations are exempt froi^ taxation Mdem, §^^-3-3, 1967). 

The state provides a scholarsnip program for students enrolled 
in public or private institutions (idem, §§16-37-22 to 16-37^31, ^SSO- 
The state also has scholarships for students in nursing and for those 
in science and mathematics enrolled in accredited institutions (idem, 
§16-37-12, 1956; §16-37-13, 1956; §16-37-1^, 1958). 

Master Plan 

In Working Note #2, entitled Toward Equal Educational Opportunity in 

Postsecond ary E d ucatio n, the hoard of regents reaffirms the need for 
— ^ — — — j- 

financial aid to students to give them freedom of choice in order to 
maintain the dive'sity of postsecondary education (Rhode Island Post- 
secondary Education Commission, 197^a, p. 2!). 

South Dakota 

S urmary > South Dakota has 10 private institutions and 6 public insti- 
tutions within its borders (U. S. Department of Health, Education, and 
Welfare, 197^, p. xxii). The private institutions enroll 23 percent 
of the state's enrollment in higher education (idem, 1975a, P-70). 
The South Dakota regents of education control the public system of 
higher education wi th'n the state (S.D. Comp. Law §§13-^9-' to 13-^9-21, 
1955). "l"he ftate's master plan for higher education deals with 
public higher education. 

i 
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Statutory La w 

South Dakota's nonprof't corporation law governs the establishment ' 
of educational corporations (S,D. Com. Law §^7^22-^, 1966; see gen. 
§§47-22-1 to ^7-22-78, 1965)* Educational inicituiions are exempt ^ 
from property tax (idem, §10-^-9, 1933), sales tax (idem, §10-^5-13, 
I96I), and use tax (idem, 510-^6-15, 1951). " The commissioner of higher 
education is dir^^cted to develop a master plan for academic programs 
and facilities for public hi^^ner education (idem §13~^9"21, 1968).. 
The state also prov^ides a student incentive grant program for first- 
year students who are state resident^ attending a South Dakota public 
or private institution (idem, §§]3-55A-l to 13-55A-13, 197^). 

Utah 

Summary . Utah has nine public and four private Institutions of higher 
education (U.S. Departm.ent of Health, Educat ion,and Welfare, 1975, 
p . XX i i ) . The pr i va te sector enrol 1 s 38 percent of tWe tot;^a 1 enrol 1 -t'' 
ment in Utah pos tsecondary institutions (iden, 1975a, p.7C). The state 
board of higher education coordinates public higher education within 
the state (Utah Code Ann., §53-^8-1, I969). Ltah's master p^an and 
subsequent annual reports deal with both public and private higher 
educat ion . 

Statutory Lav/ 

Utah '*s' not-f or-prof i t corpordte law governs the establishment of 
organizations of varying purposes including education (idem, §16-6-18 
et seq., 1963). Nonp^fit educa t i o.isal corporations are exempt 
from taxation (Utah Const. Art 13, §2, I898, see also Utah Code Ann., 
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§59-2-1 . 1898) . ,^ . ^ . 

The stale booard of higher education, the coordinating body for 
public i ns t i tut i oons » is directed by legislative act to establish a 
roaster plan for tthe economical development of quality higher education 
within the state (Utah Code Ann., §53"'^8-2, 1975). The actual so 
s t; ipulates' that ^as further means of attaining a well integrated arid 
.adequate ijystem ot^ post-high school education in Utah, the State Board 
of Higher Educat'.'on shall seek the cooperation of all ^private, denomi- 
national and othe^^r pos'^-high school education in Utah, the State ^ 
Board of higher E^ducation shall see the^ cooopera^t ion of all private, ^ 
denominational arnd other post-hi'gh school education institutions ^ 
situated in this state and which are not supported by public funds" 
(idem, §53"^i8-;22„ '96^). The board also administrates a loan program 
for state studenr-s at c-^ccredited institutions, public and private 
(idem; §53-/47- 1 ,-^^70- see also §§53-^8^ to 53-A8-25, 1969). 

Master Plan . - • - 

^The master plan v^ras published by the Coordinating Council of Higher 
Education (1968) ^and is'entitled Utah's Master PI for Higher Education 
The plan indicates that the^ state educational system must provide 
adequate program^ while avoiding the duplication of services adequately 
pr'^vided by private or other state or loc^l educational agencies (ibid., 
.p. I6). One of the goals of the plan was for t/r^ coordinating 
council to improve the state's re 1 a t i onshi p wi t h pri va te institutions 
to maximize thjeir contribution and eliminate duplication. 
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The Second Annual Repor t^_liLZtbJ-L was published by the Utah state 
board of higher education (0971). * It noted, that- the board had taken 
action to redireQt curricu-lar prografrs.to avoid duplication at the 
public 'nstitutions and "consolidated than with the stat'='S to private 
universities and colleges" (ibid., p. 2). 
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^ Vermont 



:>uj.Tiary. The state has 6 public an !A private institutions of po*:t- 
secondary e^dUoation within its bord s ( U.S. Department of Health-, 
Education, and Welfare, 1975, p. xxii). Thq pri-vate institutions 
erfroll ^1 perc^^nt of the students attending higher education ^insti- 
tutions in Vermont (idem, 1975a, p. 70). The state has no coordinating 
agency for its pos tseconda ry system of higher education, nor does it 
have a master plan *for higher education. ' 



Statutory law 



Eduicational c6rpoi;a t i ons are covered generally by Vermont's nonprofit 
corporate act (Vt. Stat. Ann. Trtle 11, §2301 et seq., 1973). The law 
specifically covering, educational corporations regulates the granting 
of degrees (idem*. Title 16\ §17^(a) et seq., (I969). Educational 
corporations established after 1967 must be certified bt the board 
of education before they may grant degrees The certificate must be 
renewed in two years for a ce rt f f i cat i on period of three yevs.- 
'Additional renewal is ,for an indefinite period (idem. Title 16, 
§17^(c),- 1969). Property owned or leased by educational corporations, 
excluding commercially leased property, is exempt from taxation 
(idem, Title 32, §3802, 1787). Corporations organized for educational 
purposes are'al'so exempt from income tax (idem, Title 32, ,§5811, 1966) 
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Merr^^nt provides a progrdiT of grants avvardcd according to need 
oF students attending accredited institutions public or private (iden), 
Title r6, 3 2821, et seq.„, 1965). The state also allows ary private nonr 
profit postsecondary institution or state i ns t i tu t i or^ to finance 
construction or the purchase of property through the issuance of bonds 
(iaem, Title !6, § 3851 et seq., 12,67). 

Vash i^ngton 

Sjjnnar^. Washington has 31 public and 12 private institutions of higher 
education (U.S. Department of Health, Education, 'and Welfare, 1975, 
p. .Kxi»).' PriY^te institutions matriculate FI percent of the students 
enroj 1 ed Tn h igher education in the state (idem, 1975a. p. 70). T*he 
Council on Higher Education coordinates the state's public sector of 
higher educatio^n (Wash. Rev. Code Ann., §28b80.010 et seq., 1370). 
The state provid^ us with a draft of their master plan which was in 
the final stages of development. The council also has published a 
staff report on private higher education within the state. 

Statutory Law ^ 
Washi ngton' s not-for-prof i t corporate lav4 covers the formation of 
educational corporations (idem, §2^.03.015 et Sep., 1969). The state 
board of education regulates and approves teacher certification pro- 
grams within the state, (idem, § 28A.. 0^ . 1 20 , I969). Schools and 
colleges are exempt from property tax (idem, §8^.36.050, I96I). 
However, the Washington constitution limits direct financial aid to 
private institutions under sectar'ian coratrCl (Wash. Const. Art. 3, 5^. 
18^9; see also Art. 1, §11, 1958). The state is also prohibited from 
giving aid or a loar. to any individual, association, company, or cor- 
poration (idem. Art. 8. §5, I889). n 

I / 
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The Washington Council on Higher Education has the r^spons i b i ?^i ty . 

ft 

of coorJinacing public higheV eoucation within the ^tate (Wash. Revt Code 

# 

Ann., 528b. 60.03c, 1970). The council has a membership composed of 
representat i vesi f rom both the public and private sectors (idem, §28B.80. 

oAo, 1969). 

The state financial aid program wa\ enacted to provide financial 
aid in the form of loans and grants to needy students attending public ^ 
and priA^ate, i nst i tut ions , witfi the exception of theological seminaries 
(id^m, §28S. 10.800 et seq., 1969). The state also enacted a tOition _ 
supplement program for students in the private sector an-d a State 
Higher Education Assistance Authority to provide loans to needy 
students in both sectors. Both programs have been ruled uncon^ t i tu t 1 onaj. 
by the state supreme court (Council on Higher Education, n,d,, p,362). 

^ Master Plan 

Concurrent fCesolu.tion No*. 5 of the 1969 Session of the Washington State 

Legislature directed the Coimcil on Higher Education to study private* 

higher educat i or^' i n the state. As >a result the council^ publ i shed a' 

report entitled Washington Private Higher Education: Its Future and ^ 

the Public's lntere5;t in 1972. The^ report on the "pub 1 i c ' Si i n teres t" 

' ^ ' . • \ . 

lists the following objectives regarding private higher feduca^tioh: 

to expand the role of private higher eduQat ion, ' thus relieving the 

state of the neeii to provide certa'I n jDrogrjams; to maintain choices in 

Washington's higher education system; to preserve the existing private 

institutions and their quality of services and programs; to allow 

private institutions to develop specialized services and-programs in 

certain areas where public-sector duplication would* be unecono^ni ca 1 ; 
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and to renove the financial uncertainties of the current situation 
facing private i fiSt r tut ions (Council on Higher Education, 1?72, p.l). 
The study'fiods that private institutions provide a diversity of 
prograr^and choice of institutional types and that, tfierefore, their 
preservation would be in the public interest (ibid., p. 31). Another 
finding indicates that internal refor^i wo' l'd help reduce the financial 
crisis facing private higher education, but that outside assistance vs i 1 I 
be needed in the* next ^few 'yea rs (ibid., p. 5^). 

As a result of these findings the study reconimends that a consti- 
tutional amendment be passed t * give necessary financial assistance to 
the private sector. Pending such action, the study recommends a program 
of grants co students attending private institutions and^a program 
on contracting wltn private institutions for the expansion of enroll- 
ment ih nursing and allied health programs (ibid., ^.99). * 

The council was in the final draft stages of a master plan to be 
entitled Goals for Washington Pos tsecondary Education . The plan defines 
•'coordination" in relation to private institutions as cooperation between 
the private sector and the state along with^he maintenance of diversity 
(Council on Higher Education, n.d., pp.33~3M. Financial support was 
seen as an important inducement for cooperation from the private 
sector (ibid., p.3M« The council affirmed the need for a constitutional 
amendment aHowing aid to private higher education and for subsequent 
peenactment of legislation previously ruled unconstitutional (ibid., 
p. 255). . 
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In its section "Indepepdent Collegers and Universities" the 
plan states: 

The intrinsic value of these institutions to 
Washington resides both in their ability to respond 
to the educational .leeds o^nany who re'side 
there and the diversity they add to the total 
array of postsecondary education.. In th'S 
sta,te, because ^ their location, the private 
institutions, which are often in 1 oca 1 i t i es not 

' ' - / 

\ directly swerved by public senior institutions 

or where the educational needs of the residents 
exceed trie capacity of available public insti- 
tutions^ fulfiJ] a critical role not always | 
applicable to such in other states. This ^ 
role may not yet be fully appreciated and 
exploited either by these institutions or ' 
the state [ibid., p. 353]* A 
Wi£h this role in mind the council makes ceveral" recommendat ions 
regarding the private sector. First, the council believes that the 
"state has a respc^s ibTl i ty to irisure^the survival and vitality of 
the private sector" (ibid., p.370)': Second, the draft recommends 
that the council,' the governor, and the legislature work together 
to assure state res i den ts .f i nanci al access to private institutions 
in areas not served by the public sector (ibid., p.370). The third 
recofTTTienda t ion deals with the development of regional advisory 
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c^TMt*ees, cof'ipos'ed of representatives ^ron the private and public 

sectors to develop cooperalive educational delivery systens (ibid.f 
ft , 

p. 371). Another recornmcrndat ion concerns the cooperation of the private 
sector with the stale in developing master plans for the state's 
systeri and the inclusion of the p; ivate sector's plans in the report 
(ibid., p«37l). Fifth, the council requests that the private sector 
submit proposals for new degree programs to the council for review 
and co'^/nent (ibid., p. 371). Finally, the Qi^uncil wou^d periodically 
submit a ^eport regarding the stauus of private institutions* to the 
governor and the legislature (ibid., p. 370- 

West Vi rginia 

S untnary . This state has 15 public an J 10 private institutions of 
pos tsecondary education (U.S. Departnent of Health. Education, and 
Welfare, 1975, p. xxii). Its private institutfons erirolled 11 percent 
of the total enrollment in h igher^dlicat i on (idem, 1975a, p." 70). 
The West Virginia board of regents supervises and coordinates the 
public institutions within the state (W.Va. Code, §'18-21-1 et seq., 
1969). The master plan deals with the total system of public and private 
institution? \,ithin the state. 

Statutory Law 

The not-for-profit corporate law governs all nonprofit corporations 

Including educational institutions (idem, §.§31~1~136 to 31*'l''l60 et 

seq., 197^). The board of regents sets the mininiunn standards and 

rules governing the accreditation of postsecondary institutions 

within'the state ( i dem7***5 1 8-26- 1 3A , 1971). The board is also airected 

to make studies and recommendations regarding all aspects of higher c-ducatlu 
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within the state (idem, ^ 18-26-8, 1969). 

^e>t Virginia provides financial aid to students in several ways. 
Qnij is through a board-authorized loan program for citizens attending 
dccre ted institutions withii or o''tsIde the state (idem, §18-26-17, 
1971). The state also provide <«.i3rship program for needy resi- 

dents attendino approved public or private institutions within the 
state (ide-^, " " )8-22B-l to l8-?2B-6, 1971; . see Scholarsnips for Teacher 
Training, 5;i&-21-2 to 18-21-8, 1957). West Virginia nonprofit educa- 
tional institutions are also exempt from taxes (idem, 511-3-9, 1863). 

Master Plan 

we'^t Virginia's Ma^^er Flan , entitled A Pian for Progress , was published 
bv tne board of regents in 1972. As a premise the plan states: "Higher 
eojv-jtion in West Virginia must be planned and developed as a cooperative 
venture of ':ht; public and private sectors, recognizing the strength 
and potentialities of each'' (West Virginia Board of Regents, 1972, p. 
13). The plan provides several recomrienda t ioris involving private 
hi(^her education. One recorrtfrienda t i on is for the expansion of^financial 
aid pro^rans to citizens of the state (ibiJ., p. 17). Another is the 
u'uversal acceptance of credits to allow students to transfer easily 
a ,ong institutions within the state. Finally, the plan recommends 
trat -mutual cooperative arrangements betv^^e^n public and private 
institutions be developed to provide economically educational programs 
t'(^r state citizens (ibid., p. 19). The plan also notes that cooperation 
fro^> the private sector in developing the plan is not mancStory but 
f)rovided through voluntary re 1 ar i or.sh i p with the board of regents 

ut ; , ^c) . 
o J' J 
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Wi scons i n 



Sumary . Wisconsin has 29 public and 30 private postsecondary insti- 
tutions (p.S. Department of health, Education, and Welfare, 1975, p. 
xxii). The students enrol lea in private i nst i tut ions 'equa 1 15 percent of 
the total eTollnent in higher education in Wisconsin (idem, 1975a, 
p. 70). The University of Wisconsin board of regents coordinates all 
put^lic postsecondary education within the state (Wis. Stat. Ann., §§ 
36.01 to 36.96 et ?eq., 1971). The state does not have a master plan 
for higher education. - ^ 



The law governing the establishment of non^stock corporations applies 
generally to educational corporations (idem, §§l8l.01 to I8I.76 et 
seq., 1953). The specific law regulating educational corporations 
allows the board of directors to prescribe the courses of instruction 
and to- confer degrees appropriate for institutions of a similar type 
(idem, §§182.028, 182.029, 1951). 

In the area of benefits accrued, private nonprofit educational 
corporations are exempt from propei ^y tax (idem, §70.1l(^), I967), 
inheritance tax ( i dem, J 72 . 1 5 (2) , 1975), income tax (idem, §71.01(3) 
(A), 1975), and sales tax (idem, §77.5^, 1975). The state established 
the Higher Ed^ucational Aid Board to coordinate its financial aid 
programs (idem, 539.26 et seq., 1973). Wisconsin offers tuition grants 
to needy students enrolled in public or private institutions (idem, 
539-30, 1973). Tliey also have an honors scholarship program for high 
school graduates matriculating at public or private institutions in 



Statutory L avv 




106 

the state (idem, §^9.3', 1971). Tfie student loan program is 
available to students in both sectors j^iden, §39-32, 1971). The 
Talent Incentive Grant Program is for disadvantaged students enrolled 
in higher education within the srate (idem, §39.39, ^971). 
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Footnote 



Amended by Section 6 of the Omnibus State Reorganization Act of 
197^. (Vernon's Ann. Mo. Stal., §352,010, note lA, Otto v. St. Louis 
College of Physicians an d Surgeons, 295, S.W. 537, 317 Mo. i*9, 1927). 
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Speci^'ic Aid to Private Sec^-br 

Delaware, Florida, Georgia, Indiana, Iowa, Kahsas, Louisiana 
Maryland, Michigan, Nebraska, South- Carol ina 

Tlie states in Category J are distinguished from those in other categories 
in" that the^ do not provide financial aid programs to stude^hts and 

V 

institutions In. both sectors, but also in that they provide specific 

5 

aid programs for stiidents and institutions in the private sector. 
Such programs incl,ud^ purchases through a state purchasing agency 
in one state, grants to pr i va te-sector students in nine states, 
scholarships to private-sector students in one state, direct private 
institutional grants in one state, and capitation grants to private 
institutions in two states. 

All of the states have certification programs for higher educa- 
tion institutions. Eleven programs a re' quant i tat » ve , two programs 
are qua 1 i tati ve, and three programs list ease in transferring between 
public and private institutions as a purpose for certification. , 

Coordination by the state includes: one state with^no coordina- 
tion; three states coordinating the public sector; five states 
coordinating public institutions while considering the issues facing 
private institutions; one state coordinating the public sector, with 
private-sector p^rt i ci pa t i on. on a voluntary basis; and one state 
requiring mandatory participation by private institutions that 
received state aid. , 

J ■ 
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In the question of the private sector's performance of a public 
function, the statutory language indicates that three states rely on the 
private sector to educate a portion of the state's enrollment; three 
states indicate ,that the private sector performs a function in the '-^ 
pi/blic interest; one state authorizes consortium agreements; and one 
expresses responsibility to ensure the survival of the private sector. 
Master planning language indicates that four states rely on the private 
* sector; eight states list the private sector's functions as in the 
public interest; two staX-^s reconmend consortium agreements; and four 
states feel responsible for ensuring the continued existence of the 
private sector. The master plans also recommend consideration of the . 
private sector in the plans of three states, voluntary^ participation 
in the plans, of four states, .and mandatory planning tn three states. 
Participation in master plans as defined by statute show^: voluntary 
private participation in four states; consideration of private insti- 
tutions in public sector plaps in six states; and none or public :)nly 
in two states, respectively. . 

Maryland, as the table indicates, shows a trend toward increasing 
its interdependent re 1 at i onsh i p wi th the private sector. Iowa, Maryland, 
and Michigan recommenv .nandatory planning, while Georgia, Maryland, and 
Nebraska rely on the private sector to educate a portion of the»r 
citizens, as stated in the purpose for the funding act. 

The Meaning of "Private" 
The states in this category have given serious consideration to the 
private sector, but their contacts with the private institutions could 
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have an .invicJious effect on the meaning of "private,"* Such a result 
would depend or*i the regulatory scheme and the procedures developed'by 
state administration to implement the legislation, which niight encroach 
upon the private institution's freedom to dictate i^nstitution missions: 
free from state intervention. \ 

The effects of direct aid on the meaning of private are several. / 

First, providing aid for specific programs may force institutions to 

Ik ^ 

deemphasize or discontinue primary programs In order to develop programs 
fcr which the^.. would qualify for state aid. General-aid programs may 
feature specific guidelines that might have a profound effect on 
institutional goals. Finally, after becoming dependent, on state aid, ^ 
institutions may be reluctant to develop new prog rams-- part i cu 1 a r 1 y 
if they are controversial--out o fear of losing state funds. 

Mandatory planning and coordination could result in a stifling 
of program development. The state may refuse to approve a new program 
in the private sector because of unnecessary duplication or for political 
reason's when the private sector program is innovative and experimental. 
Mandatory planning and coordination may also remove some of the freedom 
of se 1 fd i rect ion that now characterizes private higher education. The 
simple act of having private institutions report on what they are doing 
or planning to do does not seem to have an intrusive effect. The s.tate 
may use the information to make plans for its own system. But if 
pressure is applied to change private institution plans, this coordination 
system would have an invidious effect. 

/ ^ 
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The language of state statutes and master plans indicates that these 
states have placed an increasing im^»tance on private sector institu- 
tions. This is particularly significant where the language indicates a 
reliance on the private sector to educate a proportion of the state 
citizens or where it indicates an attempt to ensure the survival of 
private institutions. If such language is trans 1 ated * i nto funding 
programs which in effect ^cont rol the purse strings of private institu- 
tions, fhese institutions could become mere images of s tate M nst i tut ions . 
There is danger here of injuring the very body whose rescue is sought. 
Whv^re private institutions are thought to perform a public function, 
pressure may be brought to bear on institutions to conform to public 
needs instead of allowing them to evolv^free from political pressures. 
States in thi s *ca tegory attach great importance to the private insti- 
tutions existing within their borders. High value brings scrutiny 
and the possibility of. control. 

De 1 aware 

SufTTDary . This state has three public and five private institutions 
(U.S. Department of Health, Education, and Welfare, 1975> p.xxii). 
Fourteen percent of the students enrolled in higher education in 
Delaware attend private institutions (idem, 1975a, p. 70). Delaware 
ha^ a 1202 commission established to conform to federal requirements 
for aid to the state's higher education system (Hi Del. Code, §§ 8101 
to 8115, 1953). The Delaware Postsecondary Education Cc-inission was 
established by executive order of the governor but has no basis In 
either statutes -or the state constitution. One of the comniisslon's 
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purposes is to conduct planning for pos tsecondary education in the 
state, including a consideration of existing programs in the private 
sector. The commission has formed an advisory committee called the 
Augmented Council '^f State Presidents, corfijj'osed of the presidents of 
three public institutions and one president from a private institution 
(Delaware Pos tsecondary Education ComFat^sion Plan, ^ n.d. p. 3). 

Statutory Law 

Delaware statutory law provisions governing or affecting private higher 
education are few. The law provides that any private educational 
Corporation established after 19^5 must be certified and meet minimum 
standards set by the state board of education (8 Del. Code, §125 Gen. 
Corp- Law, 19^5). Private colleges or organizations established for 
educational purposes are exempt from taxes assessed by anycounty or 
political subdivision (9 Del. Code, §3^0^, 1963). Delaware awards 
state scholarships to students enrolled in private colleges in the 
state (1^ Del. Code, §3^0^, I963). However, such scholarships must 
be awarded in academic disciplines Dot offered by the sta.e system 
and in which opportunities are avajlable in Delaware (1^ Del. Code, 
lZkOk{b), 1963). 

Master Plan 

Delaware has an unpublished planning document dealing with pos t seconda ry 
education in the state. However, t' e plan does not specifically address 
the problems faciq the orivate sector within the state, although they 
are alluded to in the document. For example, one of the objectives of 
the Delaware Postsecondary Education Commission is: 
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to strengthen cooperative relationships and 
linkages between postsecondary institutions 
through the development and/or strengthening 
of i nter- i ns t i tu t iona 1 : Consortia Arranoe- 
ments, Bilateral Arrangements, staff intern- 
ships, [and] consul tantships [Delaware Postsecondary 
Education Commission Plan, n.d., p. 20'. 

The commission also attempts "to coordinate planning and articu- 
lation" between higher education institutions and state agencies to 
increase benefits to students and taxpayers (ibid., p, 2). The majority 
of the document, however, details how the planning will proceed. 

Florida 

Summary . Florida has 37 public and 29 private postsecondary institu- 
tions within its borders (U.S. department of Health, Education, -^nd 
Welfare, 19/5, p. xxii). The private sector enrolls 17 percent of 
the students in Florida pos t second ry institutions (idem, 1975a, p. 70). 
The state board cf education is the chief policy-making board for public 
higher education in Florida (Fla. Stat. Ann., §238,01 et seq., 1955; 
see also Fla. Const, Art. 9, §2, 1968). The state's master plan 
deals primarily with public higher education. 

Statutory Law 

The not-for-profit corporate law includes the establishment of nonprofit 
educational corporat ions wi thin the state (Fla. at. Ann., §617.01 et 
seq., 1933). Specific laws governing nonprofit edjcational corporations 
require approval of the charter by a circuit court judge (idem, §623.01 
.'t seq., 1959; §623.09. 1959). 
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Private nonprofit education corporations are exempt from taxation. 
The state board of education is directed to coordinate planning for 
public higher education (idem, §228.001 et seq.) 

Financial aid is provided to Florida students in several forms. 
A guaranteed- loan program provides loans to students enrolled in public 
and private accredited institutions (idem, §239-^7, 1955). Florida 
gives direct grants to private institution:) based on the number of 
state students enrolled in selected programs (idem, §239.672, 197M. 

Master Plan 

The mas.er pi 3n,ent i t led Comprehens * ve Development Plan of the State 
University System of Florida, J969"l980 , deals primarily with the 
public sector. The plan, however, contains a section that reports 
current information on private higher education in FlorFda (Florida 
State Board of Regents, 1969, p. 9). The plan states that private 
higher education is "an essential part of higher education in the state" 
and that voluntary intersector cooperation should (Continue in the areas 
of planning and educational program (ibid., pp. 92-93). the plan also 
mentions a state scholarship program that benefits both sectors (ibid., 
p. 9^). 

Georg ia 

Summary . Although there are 31 public and 31 private institutions of 
higher education in Georgia (U.S. Department of Health, Education, arid 
Welfaie, 1975, p. xxis), the private sector educates 19 percent of the 
staters Students in higher education (idem, 1975a, p.70). The board 
->f regents of the University System of Georgia coordinates the public 
sector only, and the board has not developed a master plan. 
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Statutory Law 

School corporations are governed by the Georgia not-for-profit 

corporation laws (Ga. Ann. Code, §22-2101 et seq., 1968). Schools 

by law are given the protection of limited liability for their torts, 

and school funds are not subject to judgment creditors for negligence 

i 

judgments (idem, §22-5503, 1968). 

The board of regents was established in 1931 to coordinate public 
higher education in the state and has no responsibility for the private 
sector (idem, §32-101, 1931). The state constitution permits the 
legislature to exempt property of schools from taxation if the schools 
are open to the general public (Ga. Const. Art., §2-5^04, 1931). "^he 
legislature has implemented the tax exemption so that it now applies 
to private institutions that are opened to the general public (Ga. Ann. 
Code, §92-201, 1973)* Private colleges and universities in the state 
are exempt from sales taxation if their academic credits are accepted 
as equivalents by the university system of Georgia (idem, §92-3^0^4a 
(c) 2m, 1975). ^ 

The state provides two financial aid programs for students atten- 
ding private institutions (idem, §32-3901, 1975). The preamble 
lo th is act s tates : 

The General Assembl y dec 1 ares that there exi s ts 
within the state of Georgia a number of accredited 
inaependent colleges ar d universities whose 
facilities could be used effectively in the 
public interest by the grant of financial 
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assistance to citizens of this state who 

choose lo attend such colleges, thereby 

reducing the CQSts to the taxpayers of 

Georgia below the cost of providing similar 

instruction to such students at the Uni- 

versi ty System. This chapter, therefore, 

is adopted as a means of providing higher 

education opportunities to citizens of this 

state in utilizing the educational facilities 

and resources of accredited private colleges 

and universities in this state more effectively. 
One program provides tuition grants up to -$ACO per year for 
state* residents attending private, accredited institutions (iden., 
§32-3902, 1975), and the other provides incentive scholarships of up to 
$^50 for first-time, full-time, resident students in Georg i a Dub 1 i c 
or private institutions (idem, §32-3903, 1975)* 

Indiana 

Summary . This state has 6 public and 39 private postsecondary educa- 
tional institutions (U.S. Department of Health, Education, and Welfare, 
1975, p. xxii). The private sector enrolls 27 percent of the state's 
total enrollment in postsecondary institutions (idem, 1975a, p. 70). 
The Commission for Higher Education of the State of Indiana is the 
coordinating body for the public sector and performs a planning function 
for all postsecondary edcuat ion wi thi n the state (ind. Stat. Ann, Ch. 20, 
§12-0.5-1 et seq., 1971). The staters master plan deals with both 
public and private postsecondary education. 

12b. 
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Statutory Law 

Indiana's not-for-profit corporate law regulates the formation of non- 
profit educational corporations among others (idem, Ch. 23, §7~I et 
seq., 1909). The law specifically outlines the regulations governing 
theformation and registration of incorporated colleges and universities 
Cdem, Ch. 23, §13-5-1 et seq., 1909; see Ch. 23, §13-l6-ii, 1909). 

The State Commission for Higher Education coordinates the public 
sector (idem, CH. 20, §12-0.5-1 to § 1 2-0.5- 1 1 , 1970 • The commission 
is directed to develop long-range plans for all of the state's higher 
educational institutions, considering such factors as enrollment, stS>(lent 
financi.al aid, and factors pertinent to high-quality education Udem, 
Ch. 20, §12-0.5-8, 1375). 

t 

The state provides benefits to institutions in the private sector. 
The real and personal property of private nonprofit educational insti- 
tutions used for educational pur^ses is exempt from taxation 0 dem, 
Ch. 6, §1-1-2, 1919; se*- also Ind. Const. Art 10, I9II). The 

law also allows counties to provide financial assistance to nonsectarian 
colleges (Burn's Ind. Stat. Ann. Ch. 23, §13-13-1, 19^5;. Ch. 23m §13- 
1^-2, 19^5). 

The state has several progranSof direct aid to students attending 
private institutions. The Indiana Scholarship Act authorizes scholar- 
ships based on academic ability and need to students who are enrolled 
in public or private institutions in the state (idem, Ch. 20, §12-21-1 
to §12-2118, I9C5). The state also provides ^'freedom of choice" grantfs 
to students enrolled in private nonprofit educational institutions in 
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Indiana (idem, Ch. 20, §12-21-13 to §12-2118, 1970. Students enrolled 



at public institutions may also receive a guaranteed loan (ibid., Ch. 20 
§12-23-1 to §12-23-59, 1971). 

M aster Plan 

The Commission on Higher Education has published a two-volume planning 
document. Volume one. The Indiana Plan for Post secondary Education: 
Phase One deals with the current status of postsecondary education in 
Indiana. The section "Independent and Proprietary Institutions" dis- 
cusses v^ays to strulure financial aid to private higher education and 
outlines the existing programs of financial aid in the form of 
scholarships, grants, and loans to students enrolled in private insti- 
tutions (Commission on Higher Education, 1972, p. 110). Indirect support 
In the form of tax credit against the state income tax of 50 dollars 
or 20 percent of the adjusted gross income, whichever is les^s, is 
mentioned (ibid., p. 110). The plan also does a comparative analysis 
of financial aid programs to private institutions in other states. 



recommendations for the private sector. The financial problems of 
this sector were of primary concern. The commission noted that inflation 
and the subsequent need for i ncreas i ng t ui t ion rates have created 
numerous problems for private institutions, which could mean their 
demise. The plan acknowledges the state's responsibility to develop 
mechanisms to aid and maintain private institutions without compro- 
mising their independent nature (Commission on Higher Education, 1973, 



Volume two, A Pattern for the Future , deal^with specific 




p. 21). 
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The private sector enrolls approxima.tel y 53,000 students. The ^ 
Corrvnission stated that 

to acconncdate these students in the public sector 
would require development of ^fs'ci 1 i ties with a 
total capacity exceeding the enrollment at Pu.due 
University's West Lafayette Campus. . . . [A]ny ^ 
weakening of the independent sector would have / 

serious consequences for the statewi'de system. 

\ 

A substant^Tal financial burden would be shifted 
from independent institutions to the public sector / 
and the systems desirable d i vers i ty, woul d be eroded. 
... At the same time, action by the commission 
or by any other public agency must not reduce the 
essential freedom of any independent institution. 
Each independent college and university must be 
free to decide the nature of i t s. part i ci pa t i on 
in the, total system [ibid., p. 13] . 
With these points in mind the commission made several recommendations. 

Recommendations for assistance to the private sector deal with 
investigation and endorsement of various existing programs of financial 
aid to students. The commission recommended that an advisory committee 
Study the private sector and develop methods through which private 
higher education could participate on the statewide system (ibid.; p. 13) 
According to a staff member at the commission, this committee was never 
formed. However, the commission does intend to comply with this recom- 
mendation at a future date. 
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Thf* commission endorsed the present scholarship and educational 
grant programs administered by the commission (ibid., p. 18). The 
plan recommended that the amount of individual student aid be determined 
by using tuition fee QDSts of attending an Indiana institution as" part 
of the financial aid formula (ibid., p. 18). 

Iowa 

Sum mary . Iowa has 18 public and 37 private pos tsecondary education 
institutions (U.S. Department of Health, Education, and Welfare, 1975, 
p.'xxii). The^private sector enrolls 32 percent of the state's students 
(idem, 1975a, p. 70) . The state board of regents governs and controls 
the public institutions of the state, { I owa Code Ann., §§262.1 to 262.12 
et seq., 1972). There is no mention of master-planning responsibilities, 
however. The Higher Education Facilities Commission has been given 
facilities-planning responsibilities for all of postsecondary education 
(idem, §262.2(1), 1972). The state's master plan involves the private 
sector. 

Statutory L^w , 

The state law concerning the private , sector involves not only the 
establishment of private corporations, but also the financia^l 
assistance to students enrolled in private colleges and universities. 
The nonprofit corporation law regulates educational corporations 
(idem, §§550^1.1 to 50^1.27, 1973). The law allows private institutions 
to confer degrees to students who have completed at least one year in 
residence at the institution (idem, §50^1.12, 1973). Certification of 
public health schools is condircted by respective health associations 
(idem, §H7.32, 1939) while the certification of teacheV-train ing 
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programs is governed by legislative guidelines (idem, §260.1 et seq., 
1973). A Private Schools Advisory Cs^nmittee advises the State Board 
of Private Schools regarding standards for and cpproval of private 
school programs ( idem, § 257.30, J972)'. Real estate owned by educational 
institutions of the state as part of its endowment funds not e*kceeding 
160 acres in any township is exempt from taxation ( i dem , § ^27. 1 ( 1 1 ) , 1972). 
The state also provides a tuition grant program for middle- and low- 
j ncome students enrolled in accredited private pos tsecondary institutions 
(idem, § 26I.9-I6, 1971). \ 

' Master Plan 

The master-planning document, entitled Structure for Decisions , has as 
its purpose to ''make recommendations concerning a ma'ster plan involving 
some method of long range continuing coordination and\lanning for 
h^gher education programs'and facilities in Iowa, including programs and 
facilities of public and non-public higher education institutions in 
Iowa, in order to eliminate duplication and bring ^bout the ^esl possible 
utilization of existing facilities and to control or give direction for 
the construction of new fa^^ities" (Peat, Marw^ck, HitcheJJ & Co., 1973, 
p. l-l). Several roles the private sector could play in the future are: 
continuing to enroll a substantial portion of the state citizens; con- 
centrating on the undergraduate program while continuing to award graduate 
degrees where high-quality programs exist; and cooperating with the / 
public sector to avoid needless and costly duplication of facilities 
and programs (ibid*. d.IM-'i). The Iowa Coordinating Council wai formed 
by the participating groups in order to promote coordination in post- 
secondary education. Membersof th! s vol untar> organ i zat iOn are representatives 
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of the Department of Public Instruction, the^board of regents, the 
Association of Private Col leges, and Universities, and the Higher Education 
Facilities Commission (ibid!, p. 11-5). The colleges and un /ersk^^es, 
public and private, have submitted to the Iowa Cobrdinating Council new 
programs for review and have complied with the Council's recommendations. 
The plan recommends that a Conmission for Pos tsecondary Education be 
established with powers to require all institutions to participate in the 
efforts to coordinate the system (ibid., p. V-IO). 

Kansas 

Summary . This state has 28 public and private institutions (U.S. Depart- 
ment of Health, Education, and Welfare, 1975, p. xxii). Private institutions 
enrolled 11 percent of those in higher education (idem, 1975a. p. 70) . 
This is a decline from 1970, when the private sector enrolled 15 percent 
of the state's students in higher education (Master P 1 anni ng^ Commi ss ion , 
1972, p. lA). The state projects an 8 percent enrollment iW the private 
sector by 1930 (ibid , p. 20) . 

The state board of regents governs all public instruction within the 
state (Kan. Stat. Ann .,§ 72-61 01 et seq., 1967; Const. Art."6, I966) 
Legislative action formed a mas te r -pi ann i ng commission, charged with 
developing master plans for pes t seconda ry education in the state (Kan 
S.C.R., ^Q, 1970, amended by S. C. R. , 58, 1971). These plans deal with- 
problems and issues concerning private higher education in Kansas. 

Statutory Law 

The statutory provisions governing Kansas private institutions are not 
extensive. The laws governing private educ^ational corporations are 



\ 

128 

similar to those in other states and prescribe a number of directors, 
the right to own property and to control internal affairs among others 
(Kan. Stat. Ann., 17-6101 et seq., 1972). Provisions for certification 
of degree programs require that articles of incorporation be on file 
with the secretary of state and uiiat the educational corporation receive 
the approval of the state board of education {idem, §17*^105, 1372). 

In Kansas property used solely for educational purposes is exempt 
from taxation (Kan. Const. Art. 2; see also §79~201, 1862). The state 
has a scholarship program for students whCKhave exh i bj^jj^^ab i 1 i ty and are 
enrolled in accredited public or private institutions in Kansas (Kan. Stat. 
Ann., §72-6810 to §6815, 197^). Financial assistance by the state to 
private institutions is provided through a tuition grant program. The 
grants are awarded to students attending accredited private instutitions 
and are basfed on student financial need (idem, § 72-6107, 1972). 

Master Plan 

The state master plan, entitled Pcstsecondary Education Planning to 1985 , 
notes the decline in enrollment in the private sector and discusses its 
future r^ie in Kansas. / 

i 

The Master Planning Commission dc s not believe 
it appropriate to make recommendations regarding 
the role of non-public educational institutions. 
It does believe that private colleges have made 
significant contributions to Kansas postsecondary 
educa t ion-- the private sector provides important 
alternatives for postsecondary education. The con- 
tinuance of private education is considered to be 
in the best interest of the state [Master Planning 
Commi ss ion , 1 972, p. 35]. 
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The commission reconrnends a student-assistance program for needy Kansas 
citizens enrolled in public or private pos tsecondary institutions (ibid., 
Recommendation p. 59)- Accor^frTTg"^ Ben F. Bar'"2tt, a research 

associate for the legislative research department, State of Kansas, this 
recommendation has not been put into law as of winter 1975. 
^ Loui s i ana 

Summary . The state has 11 private and 12 public tsecondary institutions 
(U. S. Department of Health, Education, and Welfare, 1975, xxii). As 
calculated from enrollment figures provided by the U.S. Department of 
Health, Education, and Welfare, 1975a, p. 70, U percent of Louisiana*^^ 
pos tsecondary students are enrolled in the private sector. The Louisiana 
board of regents replaced the Louisiana Coordinating Council for Higher 
Education on January 1, 1975 (La. Rev. Stat., §§ 1 7"3 1 2 1 - 1 7-3 1 3^* et seq. , 
197^). Although the master plan for higher education was written by the 
coordinating council, the regents have been instructed to update the 
document. At the time of this writing the update was not vCompleted. 

Statutory Law 

The law governing nonprofit corporations is similar to those of other 
states except that the law prohibits the state from. forming such cor- 
porations (idem, § 12:201, 1963). The code concerning educational cor- 
porations provides that those institutions offering four years of study 
(a minimum of 1 80 days per year) beyond high school may confer the 
bachelor's degree (idem, § 17:205i» i965). The state board of education 
has the authority t;o approve private institutions if tjieir programs 
meet the standards set for programs in the public sector (idem, § 17: 
( 

IJ'i 
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^fll. 1921). Another law gives colleges and universities degree awarding 
pov^ers for ^rour year training U^em, Jl7:2051, I963). The law also ensures 
the continuation of degree granting authority (idem, §17:2052, 1963). All 
nonprofit corporations are exempt from all taxes to any political insti- 
tutions and the state, including ad valore.^ taxes (idem, §12.202.1, 1883). 
Louisiana student-assistance programs are directed to students in the 
public sector (idem, §17-313^, 197^). However, the state v ^es provide 
grants to students attending Tulane University Medical School. There 
are no statutory provisions allowing contracts with the private sector 
to provide educa^ion'jl services to the state. 

Master Plan 

The master plan for higher education makes several recommendations 
concerning private higher education C.ie recommendation encourages the 
formation or an "association of the public and private institutions of 
higher education." In cooperation with the council, the association 
should help "to effect state wide sharing of resources, development 
of programs and opportunities in two and four year technical programs" 
("The Coordinating Council for Higher Educat ion, ' 1972, p. A). Another 
recomi.s.ndation is that private 'nstitutions provide statistical data 
and voluntarily participate in the planning process, allowing the zouncil 
to give careful consideration to the private sector (ibid., p. 6). The 
plan further recommends that public institutions, their boards, and the 
council consider the effect they have on the private sector and that 
"every reasonable program of encouragement and assistance must be explored 
to insure its continued operation and financial well being" (ibid,) 
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T'.» ri al recofnmendo t i on concerns the revocation of the obligation of 
/fivjte institutions tO provide free scholarships on terms prescribed 
> t'"j state legislation (ibid.). 

Mary 1 and 

^-v. Marylafid has 25 public and ll private institutions of higher 
e',\.c3:<on operating within its borders (U.S. Department of Health, 

.^:i\'o'\, and Welfare, 1975, p. xxii). Students in the private sector 
c'^-^Mitute 18 percent of e state's enrollment in postsecondary education 
fJde^,, 1975a, p. 70). The Maryland Council for Higher Education is the 
^ oj^^r J ; - J t i '^Q booy for the state ^..olic and private institutions (Md , 
C. :-^ Ann, 77A, §§28 to 32, 1975). The law instructs the council to 
Jo.j'c; plans for higher education (idem, 77A, § 30, 197M. This state 
ha^ ^ -.e c the most extensive planning programs for higher education. 
Tf^^c' -aster plan, including '■ecomfper.ua t i ons for both the public and 
M'^ate sectors, was publ'sj^d in 1968with subsequent annual reports 
puD^'shed through 197^. A separate publicaiion entitled Private Higher 
F Ju c a t 'on in Mary 1 ^ was publisfied by the council in 1973- 

St atutory Law 

c ta.v gos/erning the formation of nonstock corporations also regulates 
the establishment of educational institutions (idem, 23, §§132 to 138, 
el ^eq . , 1951). Educational nonprofit institutions are exempt from 
ta^es on bjildings, furniture, equipment, and libraries used exclusively 
edjcational p'lr^oses (idem, Bl , § 9(8), 1939). They are also exempt 
inheritance tax (idem, 51, § 150, 1970). 

The state regulates the granting of academic de "ees to protect 
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the public from "fraudulent or suUtarJard degrees" (idem, 77, §151, 
1969). An institution establ" »ec: aUC 1961 and requesting the right 
to cc^nfer cicgrees ^iust tile a notice with the state department of 
edvjcaMon containing tl:e following information: the names and qualifi- 
cations of the faculty and administrators; full description of the degrees 
to be awarded; .and information concerning the facilities (idem, 77, §§151 
to 159, et ^eq., I96I). The state department of education ;,as the right 
to inspect uooks o "ords pertaining to the conferring of degrees (idem, 
77, 5I56, \3('>^), The tate is given injunctive re ief and fines as 
enforcement of these regulations (idem, 77, §159, ]96l). 

The Mar. land Council for Higher Education roo-dinates higher education 
in the state (idem, 77A, ^^^28 to 32 et seq,, ^97^) The objective of Ihe 
council is tD coordinate all institutions and agencies involved in 
higher education to achieve "the most effective and economical e-nployment 
of existing facilities and of 'oscering a climate of cooperation and 
unified endeavor in the ^'ield of public higher education" (idem, 77A, 
§30i^), I97M* The council is also qivcrj a plinning function for all 
higner education within the state (idem, 77/., §30(3), 197^, see also 
77, ni, 1969} 'he council comprises representatives of both the public 
anv; r^e p. ivate sectors (idem, 77A, l>30(3', , 197^^). 

rirancial aid to Maryland's private institutions ..an be orovided 
in the form ot direct grants representing 15 percent of the money assigned 
by tne state to eacr^ f I.E. student in the public sy^tea^ tifies the nunoer 
of FT£ Stat' cit irons enrolled in private institution (idem, 77A, 
i;:^65 to 69, 197V; ordei to 'f*ceive Sjcn <iwards the insti tut iori must: 
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(!) be a nonprofit institution accredited by the sta**e department of 
education; (2) have been established prior to 1970; (3) have one or more 
associate in arts or bachelor's degrees; (A) submit all new programs to 
the Maryland Council for Higher Education for approval; and (5) use the 
funds for nonsectarian purposes only (idem, 77A,§§ 65 to 69, i j/^). The 
state also has a program for students in both the public and private 
sectors (idem, ^3A, §§3 to 12, 1963). 

Master Plan 

The master-planning pro:ess in the state of Maryland has been continuous 
since 1968. The chronology of the pi ning process gives more weight to 
the problems of the private sector with each ensuing year. 

The original planning document. Master Plan for Highe r Ed ucation in 
Mary I and , discusses the private sector generally. It mentions the financial 
ptoblems beginning to plague the private institutions while extolling 
the virtue of a diverse system of higher education within the state 
(Maryland Council for Higher Education, 1968, pp. 2-^). The plan 
profjses: (l) that the new public senior colleges should hot be 
organized until the planning f.or community colleges and private institu- 
tions is ciscertained (ibid., p.A-A); (2) that private institutions submit 
projections and institutional plans to the council (ibid., p.^i-20); (3) 
that i nter i nst i tut iona I programs be given special consideration because 
of the unique opportunity they afford students and the state's economy 
(ibid., p. ^^-^7); (^) that the financial problems of the private sector 
be inve .iqated by the council (ibid., p. ^4-^2); and (5) that Johns 
Hopkins University, a private institution, and the University of ''^ryl 
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investigate the expansion of current physician training and allied 
health programs before another medical school is considered (ibid,, pp. 
^-51 to p. ^i-SS) . The objectives of this master plun are to set up 
mechanisms to assess existing programs and make recommendations in the 
interest of fostering inter) nst i tutional cooperation instead of independent 
conpet ition (ibid,, p. 1-6). 

The Fifth Annual Report published in 1963, rerterates the need for 
; nves t ig^a t ion of health nnanpower needs and services provided by the 
public "and private sectors (Maryland Council for HI -er Education, 1968a, 
p.2~3). Tiie reprrt also recommends the consolidation of all student aid 
programs under the Maryland Student Financial Assistance Board (ibid., 
p. 9-1). 

The $i>a h Annua l Report indicates that the expansion of Johns Hopkins 
University "jnd the Uni^'^rsity of Maryland would adequately provide for 
the state's manpower needs through I98O, negating the need for a new 
medical school (Maryland Council for Higher Education, 1970, p. 2-^). 
This report also cite*- the underut i 1 i zat ion of space in the private sector. 
It i.idicates that "there would be an appreciable savings to the state in 
te'*ms of capital construction and annual operating costs if means can 
be devised to channel some of the growth in enrollment to private 
institutions" (ibid., p. 6-13). 

The Seventh Annu:^ 1 Report again recommencfe a council study of the 
financial problems in the private sector (Maryland Council for Higher 
Education, 1971 > p. 2-2l). The Eighth Annual Report comments on the 
need to eliminate unnecess" duplication of programs (idem, 1972, p 3-13). 
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The report specifically asks programs graduating fewer than ten students 
each year to justify their continued existence (ibid., p. B"*!}). 

T he Ninth Annual Report recommends that new programs not be started 
at public institutions if similar programs exist at another institution 
within commuting distance (Maryland Council for Higher Education, 1973, 
r 1-M), and noted that the 1971 legislature had granted aid to private 
institutions on the basis of number of degrees granted per year (ibid., 
3-3). 

In 1973 the council pub) ished Private Higher Education in Maryland , 
a report on the condition of the private sect^ . This report's recommen- 
dations were incorporated into The Tenth Annual Report . The recommendations 
involve aid to private institutions in the form of direct grants for each PTE 
student enrolled in the private sector. As noted, the recommendation 
was enacted into law that same year. The council also recommends interest 
subsidies and construction grants either to rehabilitate current facilities 
or to build new facilities where needed (Maryland Council for Higher 
Education, 197^, p. 1-3). The report lists "four basic premises under- 
lying public aid to private higher education": to preserve and strengthen 
the dual system of higher education; to maintain the private institution's 
autonomy; to maintain a variety of educational opportunities; and to make 
optimum use of state funds by utilizing existing programs and facilities 
In the private sector (ibid., p. 1-5). 
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Mi chi gan 

Summary . Michigan has hi public and ^6 private pos tsecondary institutions 
(U.S, Department of Health, Education, and Welfare, 1975, p. xxii). The 
^6 private institutions enroll 12 percent of the state's students (idem, 
1975a, p. 70) . The state board of education supervises and ^ ordinates 
public higher education within the state, but has planning responsibilities 
for all of higher education (Mich. Stat. Ann.,§ 15.1023(9), 1963). Th 
state's master plan for higher education deals with both the public and 
private sectors. 

S tatu tory Law 

Michigan's co^-porate law limits the type of pos tsecopda ry institution 
according to the amount of capital in the nonprofit corporation (idem, 
§21.J18 to 2L133 et seq., 1967). Although these laws apply to educational 
corporations there are also specific laws covering these corporations 
(idem, §§21.171 to 21.1^8 et seq., 1958). The state statutes classify 
educational corporations on the basis of their capitalization as follows: 
W capital of not less than $500,000: _X capital of between $500,000 and 
$1,000,000; Y capital of $1,000,000 or more; and Z i nst i tut ions con- 
trolled and operated by a religious denomination (idem,§ 21.171, 1958). 
Based on the capital on hand, the no.iprofit corpo'-ation can establish 
colleges of the following type: Class W, a junior college; class C, 
a four-vear institution; class Y, graduci*:e programs; and class Z, a 
college of class W, X, or Y (idem, §21.172, 1958). 

Michigan law provides for certification of degree programs for 
privately owned institutions (idem, §15.1110(1), and (2), 197A). 



i4i 



ol ! e 



:ti t 



: '-pr 
It:: 
*5 i 

)5' 



h; 

la. 



137 

The department of education certifies degree programs of these insti- 
tutions on the basis of minimum standards established for housing space, 
administrative facilities, educational programs, teaching facilities, and" 
instructional staff (idem, §15.1110(1), 197A) Noncompl iance wi th standards 
set by the department of education could result in action by the depart- 

jnt to terminate the institution's program offerings, if necessary 
through injunction (idem,§ 15.1023(10), 1974). 

The nonprofit educational in:>t i tut ions of Michigan are '^xempt from 
real and personal property tax (idem, § 7-556, 197A). They are also 
exempt from sales tax, use tax, and personal property tax (idem,§ 7.56), 
197A). 

The state board of education has specific supervisory powers over 
public higher education within the state. It also has the responsibility 
of statewide planning for all higher education within Michigan's borders 
(idem, §15.1023(9), 1963). 

Michigan's Higher Education Assistance Authority was created to 
coordina*-e and administer the state's financial assistance programs 
(idem, §§15.2097(1) to 15.2097(13^), 197^). The state provides scholar- 
ships to students attending any accredited institution in the state 
(idem, §15.2097(30, 196A). The state also awards tuili on grants to 
students in private institutions pursuing study in areas other than 
theolooy, divinity, or religious education (idem, §515.2097(81) to 15. 
2097(89), 1966). 
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Master Plan 

Michigan's master plan, The State Plan for Higher Education in Michigan , 
published in 1973, deals with questions and issues involving the private 
sector. In discussing the role of private higher education the plan 
states: "The^State Board of Education expects to seek additional methods 
by which the private institutions can be properly assisted therefore, 
the State Board reaffirms its support Tor private higher education, and 
will seek to foster its welfare and development by appropri ate 'measures 
consistent with constitutional and statutory provisions and sound public 
policy" (Michigan Department of Education, 1973, p. 1-15)* 

In the plan the state board affirmed its support of the scholarship 
and tuition programs (ibid,, p. 11-28). The board also notes that it has 
the authority to visit private institutions every three years and, there- 
fore, will requi re private institutions to supply pertinent educational 
and program information to the board (ibid., p. 1-8). The state board 
also encourages private institutions to develop five-year plans and to 
file them with the bcird (ibid., p. IM-32). Finally the board is v 
committed to establishing new public baccaleaureate institutions only 
after assessing the capabilities of existing public anO ^ivate institu- 
tions within a geographic region (ibid., p. 111-39). 

Nebraska 

S unyiiar y . Nebraska has '13 public and ]k private postsecondary institu- 
tions (U. S. Department of Health, Education, and Welfare, 1975. p. xxii) 
Private institutions have 21 percent of the state's enrollment in higher 
education (idem, 1975a, p. 70). The state has no specific board 
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that coordinates public and/or private i nst i tut ions c The board of .Regents 
of the University of Nebraska, the board of trustees of Nebraska State 
Colleges and the State Board of Technical Community Colleges coordinate 
their respective multicampus systems within the public sector (Berve, 1975, 
p. 326). The state has not developed a master plan for higher education 
to date. ^ 

Statutory Law 

Nebraska not-for-profit corporate law applies to educational corporations 
(Nebr. Stat. Rev. , §§21- 1901 to 21.1991, 1968), The law dealing spe ? ically 
with educational corporations requires that new corporations petition the 
state board of education for approval to award degrees (idem, §§79-2^01 
to 79-2^07, 1967). The petition must contain information concerning: 
the objectives of the proposed college, instructional programs and staff 
qualifications, financial stability, and other related matters or items 
the board requests (idem, §79.-2^0), 1967). The board has the power to 
approve or disapprove the petition (idem, §79-2^05, 1967)* If the board 
disapproves, the colleges cannot be established (idem, §79-2^06, 1967). 
Colleges within the state that. do not receive regional accreditation must 
be accredited by the state board of education (idem, §79""2^07, 1967). 

Nebraska established a State Commission for Higher Education to ad- 
minister a grant program for students attending private institutions 
(idem §385-701 to 85-720, 1972). The act states that ''the provisions 
of a higher education for all residents of this state who (Jesire such 
an education and are properly qualified, therefore, is important to the 
welfare and security of this state and nation and consequertly is an 
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important public purpose" (idem, §85-701, 1972). The increases in tuition 
in the priva.te sector have removed the freedom of choice students shouJd 
have. The law also states that it in no W2y intends to influence or 
control the policies of private institutions (idem, §85-720, 1972). Finally, 
Nebraska law exempts nonprofit educational corporations from taxation 
(Nebr. Const. Art. 8, sZ, 1903; Nebr. Stat. Rev., §77"202(c), 1903). 

South Carol i na 

Summary . South Carolina has 23 public and 2k private institutions (U.S. 
Department of Health, Education, and Welfare, 1975,, p. xxii). The private 
sector enrolls 23 percent of the students attending pos tsecondary 
institutions within the state (idem, 1975a, p. 70). The South Carolina 
Commission fpr Higher Education coordinates and has supervisory responsi- 
bilities for the state's public system of higher education (S.C. Code, 
§§22-15 to 22.15.11, et seq., 1967)» However, the state's master plan, 
Goals for Higher Education to 1980 , published in*1972, deals with public 
anjl private higher education within the state. 

Statutory Law 

The iaw governing nonprofit corporations also applies to educational 
corporations (idem, §§12-759 to 12.762.^, 1971). Colleges and universities' \ 
may issue degrees for programs approved by the state board of education 
(idem, §22-^^ 1952). Corporations organized for educational purposes 
are also exempt from income tax (idem, §65"226(3), 1952). Although the 
state of South Carolina Commission on Higher Education coordinates public 
higher education, the law provides for the formation of an Advisory 
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Coi'ncil of Private College Presidents to advise the commission on th§ 
role of nonpublic colleges in the state highfer education system (idem, 
§22-15.8(1), 1971). One of the objectives of the corrvni s's ion is to promote 
a better understanding among i ns t ' tu t ions , both public and private, of the 
state's educational needs ( i dem, § 22- 1 5 . 7(3) , 1967). 

The state has established tuition grants for^ South Carolina students 
enrolled in nonsectarian progra.ns in registered independent colleges within 
the state (idem, §§ 22-91 to 22-95, 1970). The Education Acceptance Au'thority 
administers the guaranteed loan program for citizens of the state enrolled 
in higher education (idem, §22-96 to 22-96-17, 1971). Sou th Caro 1 i na ' s 
Budget and Control Board makes purchases for independent colleges and 
allows the colleges ro participate in the state's contractual arrangements 
which can result in substantial saving for the institutions (idem, §1-359, 
1971). 

Master Plan 

Several recommendations were adopted in the master plan that specifically 
affect private higher education. One recommendation is to remove the 
constitutional barrier to indirect aid to sectarian institutions (South 
Carolina Commission on Higher Education, 1972, p. 137). The plan also 
recommends that a program of nonrepayable tuition grants be established 
for needy students attending the institution of their choice (ibid., p. 137). 
The purpose of this program is to supplement the existing, "^ore restrictive 
grant program (ibid., p. 1^0). 

Another recommendation encourages cooperative agreements between the 
public and private sectors and within the private sector (ibid., p. 201). 
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Finally, the plan recommends that the tuition-grant program for j 

students in the private sector be supported with additional financial 

; 

allocations (ibid., p. 205). The plan notes that, as a result of the 

/ 

state supreme court ruling allowing only studt-ts from institutions under 
nonsectarian control to receive tuition grants, sUidents enrolled in 
only four private institutions were e 1 i g i b 1 e—ta part i ci pa te in the 
program. A constitutional change was seen as the only solution (ibid.). 
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Footnotes 

' Fla. Stat. Ann., 623.13 ^t seg . (1959; see also Fla. Stat. Ann., 
§196.191 (I895) property tax used for educational pruposes; §212.08(7) 
(a) (19^9 sales tax. 

2 . 

Statutes providing degree granting powers to sp^ific institutions: 
La. Rev. Stat., §17-2072, St. 'Paul's College; La. Rev. Stat., §7-2076, 
§2075, Loyola University, La. Rev. Stat., De Lisle College of New Orleans. 
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Contracts and Consortiums 

Alabama, Alaska, California, Connecticut, Illinois, Kentucky, Maine, 
Massachusetts, Minnesota, New Hampshire, New Jersey. New York, North 
Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Tennessee, Texas, Virginia. 

The states in the category show numeiov.5 contacts between the state and 
the private sector. These slates have aid programs tc students enrolled 
both in the public and private sectors, along with exclusive aid pro- 
grams for students and institutions in the private sector. Prcgraf^s 
for specific pr i va te- sec tor aids include: grants ^o students in six 
states, direct institutional grants in four states, capitation grants 
in seven states, program grants in two states, facilities grants in 
seven states, and loans and bonds for facilities in seven states. Five 
of the states provide condemnation power to private institutions. Of 
course, all of the states exempt private institutions from taxation. 

The distinguishing characteristic of this category is the existence 
of consortium arrano'^-msnts betw^-^n public and private Institutions or 
contracts between the state and public institutions on one hand and 
private institutions on the other. Alaska and Oklahoma have statutory 
provisions for consortium or cooperative agreements between public and 
private " "tutions, while four other states pr vide for such programs, 
along with contracts for services and programs between the state or public 
institutions and the private sector. The remiining 17 states provide 
simply foi contracts between the state and private higher education. 



Under rcguls?tion and licensing, 18 states certify degree programs 
in the private sector, but only two of the certification programs could 
be considered qualitative, that is, as setting standards equal to those 
for the public sector's degree programs. One state requires an annual 
report if the prFvate institution is under contract with the state. 
New York and New Jersey provide for mandatory coordination by the private 
sector and mandatory participation in state wide mas te r-p-i an-, i ng . 

In their statutory langu-^e ^ states rely on the private sector to 
enroll a portion of the^r total enrollment; 7 states consider private 
education to be in the piblic interest, 17 states authorize contracts 
with the private ^-^"^nr; 7 authorize consortiums or cooperative arrange- 
ments between the public and private institutions; and k feel that it is 
a state responsibility to ensure the survival of the private sector. 
In fuasler-planning larguage, 12 states recommend reliance on the private 
sector, 11 states see the private institutions functioning in the public 
interest, 13 states recommend additional or continuing contractual 
relationships, 1^ states recommend continuing or new consortium arrange- 
ments, and 11 states view the state as responsible for the private sector's 
survival. In many cases both the master plans and the statutes cite the 
adjed financial burdet-j the state would have to assume if it were required 
to educate those currently enrolled in the private sector, as the primary 
reason for developing funding programs and contractual arrangements with 
private institutions. Some of the states alsoview the system of private 
and l>ublic institutions as a single system needing coordination to provide 
for efficiency and to prevent unnecessary duplication. 
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151 

Coordination by ^.he state in this category ranges from two states 

coordinating the public sector on^y; eight states coordineting the public 

\ 

sector, with cons is^e^ tion of issues in the private sector; eight states 
coordinating the public sector, with the private sector participating 
on a voluntary basis; and, as stated previously, two states with manda- 
tory coordination of the public private sector. The master-planning 
recommendations regarding coordination include: five states with public- 
private voluntary coordination; five stages with public-private mandatory 
coordination; and one state with public coordination and consideration 
of private-sector issues. As is evident, states in this category perform 
the greatest degree of coordination cf the private sector. The same 
pattern holds true for statLitory master-planning, where three states have 
no master-planning; one state plans for the public sector; one state 
considers private-sector issues in master plans for the public sector; 
ten states provide for public-private sector voluntary participation in 
p^anTri^ng; and two states have mandatory master-planning for both sectors. 
Regarding recommendations for future planning, four, states recommend 
consideration of p r i va te- sector issues in the public plans; six recommend 
public-private voluntary planning arrangements; atid four recommend 
mandatory planning arrangements. 

The Meaning of "Private" 
The concept of private higher education for the states in this category 
is considerably dffferent from that in the first two categories. These 
states have placed great value on their private higher education insti- 
tutions. They have developed a variety of programs to strengthen and 
preserve that sector. Through coordination many have attempted to 
integrate the two sectors into one state system of higher education. 
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One of the programs affecting the concept of "private'in these 
slates is financial aid programs earmarked specifically for the private 
sector. As discussed in a previous chapter, such programs, depending 
upon the nature of regulations to implement them, can resume in restric- 
tions on decision-making or on innovations in programming. Some might 
argue that private institutions have the right to accept or reject 
such aid with its restrictive regulations, but in today's financial 
realities such a choice may not be available. 

Direct grants for programs seem particularly significant. Such 
grants may force the institution to sacrifice one program in order to 
qualify for state grant mon3y earmarked for another type of program. 
The etject of block grants seems to depend* upon the regulatory scheme. 
Capitation grants may directly affect the admissions practices of an 
inst i tUv^ion. For example,''an institution may lower its admission 
-"tandards or narrow the geographic make-up of its student population 
to qualify for aid. These modifications can significantly change the 
nature of the institution and its mission. 

Consortium agreements are another contact that may severely limit ^ 
the independent nature of private institutions. To an extent, such 
limitations would depend on the nature of the consortium. If the 
structure is loose and covers only one or two specific programs offered 
by the institution, its effect would be less significant than where 
the consortium evolves into an organization upon which member insti- 
tutions have become dependent. The independent nature of private insti- 
ijtions would be particularly threatened if the consort i um was dominated 
by :>tate instituions and, therefore, was controlled by the state. 

l5o 



The effect of contracts on private institutions are several. 
First, the institution may compromise its admissions standards, program 
emphasis, and mission to gain a state contract. Second, after contracting 
with the state, the institution's decisions may be made in the interest 
of perpetuating the contract relationship. 

The language of the statutes ar.d master plans of these states indi- 
cates a significant change id the concept of "private" from lack of 
involvement by the state to significant state involvement in private- 
sector issues and plai.s. The reliance on the private sector to educate 
a certain proportion of the state's citizens means that the state is 
attempting to look after the public's best interests on issues involving 
the priv£»te sector. This concept implies a measure of control unlike 
the concept of allowing a parallel system in the private sector -t*. exist 
with minimal involvement. The idea of control is also evident in the 
, language emphasizing the additional financial burden the state would 
have to carry if it had to educate citizens enrolled in the prwate 
sector and in the language indicating a responsibility to ensure the 
survival of private-sector institutions. To effectively achieve the 
objectives outlined in such language programs leading to a measure of 
control over private institutions and coordination of both public and 
private sectors may become a necessity. 

The states in this category have, in fact, attempted to institute 
a system of either mandatory or voluntary coordination of private insti- 
tutions. Coordination .nay take the form of requiring private institutions 
to file five-year plans with the coordinating board or requiring public 
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and private institutions to gain approval for new programs or all programs 
at regular intervals. Obviously the degree to which the state attempts 
to coordinate its system of higher education can adversely affect the 
nature of private higher education. 

Al abama 

Summary . There^re 3^^ public and 21 private institutions of higher 
education located in Alabama (U.S. Department of Health, Education, and 
Welfare, 1975, p.xxii) and the private institutions enroll 13 percent 
cf the state's higher education students (idem, 1975a, p. 70) . Coordination 
of all pos tsecondary eduj:ation is accomplished by the Commission on 
Higher Education, established in 1969 (1^ Ala. Code,*§2, 1969). 
The master plan for higher education mainly outlines recommendations 
for the public sector^ but advocates coordination betw^n the public and 
private sectors. ^ 

Statutory Law 

The formation and organisation of corporations, including educational 
and oonpro^' corporations, is governed by the Corporation Act (10 Ala. 
Code, §§156-167, 1915)1 which provides that the amendment of the charter 
of a corporation formed fo, educational puposes must be approved by the 
governor, and that all assets held fur educational purposes must be 
turned over to another educational corporation upon dissolution (10 Ala. 
Code, §2^3. 1955). No statutes govern the certification of degrees or 
educat iona 1 prog rams . 

The Alabama Commission for Higher Education was formed in 1969 and 
consists f nine members from the general public who serve terms of nine 
years each. The enabling statute recite^ tne purpose of the commission 
as fol lows: 
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An Act to establish the Alabama Comm, of Higher 
Educatior) for the generaT purpose of promoting an 
educational system that will provide the highest 
possible quality of collegiate and university 
education to all persons in the st^ie able and willing 
to profit from it; to provide throug^ the Corn^mt ss ion 
for continuous study, analysis, evaluation, planning, 
reporting and recommendations for long-range planning 
with established priorities on a state-wide basis to 
as sure a "^und , v i gorous , progress i ve and coord i na ted 
system of higher education for this State [\k Ala. 
Code, §3(a), I969]. 
The statute does not spec i f lea 1 ly requ I "e a master plan be developed, 
but it does require the commission "to study needless duplication of 

research, education, or service program? to the state, and to make 
recommendations to institutions that would strengthen tb^ total pro- 
gram of higher education in the state" (l^ Ala. Code, §6, 1969). 

All real and persona 1 'proper ty actually used for educational pur- 
poses and owned by a school is exempt from taxation (Ala. Const. Art. 
^, §91; 52 Ala. Code, §2(a), 1972). In addition to financial support 
via the tax exemption, the state provides for direct grants to private 
institutions. Tuskegee, a private university, has received public 
funds since its inception and has had membe» s^^^i ts board appointed 
by the governor (Alabama Commission on Higher Education, 1975, p. 9). 
State-supported schools are given broad statutory discretion 
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to contract with any private institution, within or without the 
state, to provide educational facilities to Alabama residents at a cost 
corparable to the cost of state facilities (52 Ala. Code, §hu(2), 19^5). 
Similarly, the state board of education may provide aid to Alabama 
residents for graduate and professional education at any institution, 
within or without ^he state, at a cost comparable to the cost if Ihe 
education were provided at a state school (52 Ala. Code, §AO(l), 19^5). 

Master Plan 

The preliminary draft of the master plan, dated July 29, 197^, recog- 

nizes that private institutions represent a valuable asset to the^state 

in terms of their physical plants, the role they play in t' j oreparation 

♦ 

of the state's professional and civic leadership, and the burden they 
shoulder in educating Alabama residents without signfficant costs to 
the state (Alabama Commission on Higher Education, 1975, p. 5^). The 
master plan recommends that private institutions be fully represented 
on the various councils that serve in an advisory capacity to the 
commission. Otherwise, the plan only notes that "state policy should, 
insofar as is constitutional and feasible, be designed to foster and 
encourage" private institutions (ibid., p. 55). 

Alaska 

S umma ry . Alaska has one public and two private post secondary institu- 
tions within its borders (U. S. Department of Health, Education, and 
Welfare, 1975, p. xxii). The private institutions enroll 9 percent 
of the state's enrollment In postsecondary education (idem, 1975a, p. 70) 
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The Commission on Pos tsecondary Education, a 1202 corrvni ss ion, has 
coordinatipq and planning responsibilities for pos tsecondary educat'o^ 
within the state (Alaska Stat. Ann. , §§1 ^.AO-901 to 91S, 197^).- To date 
the state has no master plan for higher education; however, one is Ir 
the developmental stages. 

Statutory Law 

The not-for-profit corporate law covers corporations established for 
educational purposes (idem, §10-20.005, 1968). Educational corporations 
may not offer a course of study without the approval of the commission 
of education (idem, §1^.^7.100 et seq.) who is authorized to set* 
standards (idem, §1^.^7.110, 196^) in the following arcciS: the quality 
of courses offered, the adequacy of facilities, the financial stability 
of the institution, the qualifications of the per^^nnel, and the level 
of administrations standards (idem, §'^.^7.120. 196^). 

Alaska provides several benefits to private institutions. The law 
grants the use of eminent domain powers for such "public uses" as 
"public buildings belonging to the state or a college or university" 
(idem, ^09.55-2^0(9), 1972). The state also exempts property of non- 
profit educational corporations from taxation (Alaska Const. Art. 9, 

1959). Scholarship loans are provided to state residents attending 
an accredited institution within or out of the state (Alaska Stat. Ann. 
§l^.^iO. 751, 197^). Alaska also provides tuition grants, not to exeed 
the difference between public and pri'vate institution tuitions, to stu- 
dents attending private institutions in the state (idem, § Hk^^O.786. 
197^). When private institutions enter a consortium agreement with 
Ala'ska's public sector, they must agree to accept decisions of Ihe 
legislative council to settle disagreements between the contracting 
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.... ' .OS (idem, 5 UJ'O.SOl (c) , ^97^). 

Ca 1 i forn i a 

r>u'w^arv'. California hdS 118 public and 10^» priva^ stitutions within 
. DorJe''^ (U.S. Depai tment of Health, Education, . d Welfare, ^375, 

.-.^ii). Private institutions enroll 10 percent of the state's total 
^cijlntion of students in higher education (idem, 1575a, p. 70) . 
T e C'^l'Tornia Po5 1 seconda ry Education Commission coordinates the public 
.v^ior and develops plans involving private higher education (Calif 
Ann. Educ. Code, §§22710 to 22716, West. 197^). The master plan deals 
.-f ' ^f't^h the public and private sectors of pos tseconda ry education with n 

St atutory Law 

ricral nonprofit corporate law governs the formation Oi all non- 
''o^lt corporations including educational c orations (Cclif. Ann. 
*r.rn. Code §9200 et seq . , Wost, 197^). California has specific iaws 
N'vrrnirig educr 'oral corpora. ' ions and their certification (Calif. A"n. 
L ' u: Code, ^ 29001 et seq., West, 197^*'. The law provides for the 
' >' j*i;r^ of a Council for Private Pos t condary Educational Institu- 
* • . t( onitor certification of degree programs at private institutions 
, ' J''''^^^>, West, 1973) An i >titution may be certified to award 
^ ' i^s ^novviru) that ch<_y hCi\ 1 ",cred i t a t i on from a regional or 
' t ' ji <KCf *^ei .isso iation, by a Jeterninat >n that the 

'-' * ^ < I } t i ' r I . ^- , - ^ ' ; • r I c ij ) Ljf \ a ru 1 f cU i 1 i t i e s arc of a quality 
' * I ' ^ " * . r ♦ t J t i ' ^ . or h y r e c e J v I n f ] r e c r^f; n i t i n f r om 

r ^' " ' f.f' if^^'f f t r f f a t e disr'.sure adniini- 

• , ' ^ . ♦ . ' , ^ / 'T ; , we^ t , /M . The 
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attorney general will investigate violations and take appropriate 
action ( i dem, § 290^5 , West, 197'-+) - The intent of this legislation is: 
to encourage privately supporlsd education, co protect the integrity of 
deg ree'^^ , and to encourage tde public institutions' recognition of the 
private i ns t i tu t i ons ' s conferred degrees ( idem, § 290A6, West, 197^)- 

The California Postsecondary Education Comnission has the responsi- 
bility of coordinating public higher education within the state (idem, 
§§22710 to 22716, West, 197^). Jhe commission is directed to develop a 
five-year plan with annual updates for postsecondary education that 
will cons i de r prog rams and resou rces of the pr i va te sector ( i den, 
§22712(2) , West, 197^) • 

California nonprofit educational corporations are exempt from 
taxes on items used for educational purposes (Calif. Const. Art. 13, 
§1A, West, 196^; see also Calif. Ann. Rev. S T Code, §203, West, 1973). 
The State Scholarship and Loan Commission coordinates loan and 
scholarship programs (Calif. Ann. Educ. Code., §31201 et seq.. West, 
1969). The scholarship program is mailable to ^cudents attending 
public or private institutions, opportunity grants are also availaf^le 
to stJdents in both sectors (idem, §§ 31261 to 31265, West, 1970). The 
state also has a fellowship program for graduate students enrolled in 
public or privale institutions (idem, §312^0.5, West, 1971). The 
graduate fellowship act states 

that it >"egards the collegiate education of its 
qualified Jtizens to be a public purpose of 
y I edt impor tan CO . , . [and] that it does not 
intend this chapter to be construed as grantino any 
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present and future rights to the legislature; 
or any other instrumentality of the state, to 
control or influence the policie-^. of any educa- 
tional institution involved in the state scholar- 
sh p orogram [Ibid.] 
The state is authorize^ ^o enter into contracts with private medical 
schools for services or to increase ^heir enrollment for state citizens 
(idem, §3)285,1 et seq., West, 1973). 

Master Plan 

The Report of the Joint Committ ee on the Master Plan for Higher Education , 
published by the California Legislature in 1973, contains recommendations 
affecting private higher education. The plan recommends regional 
cooperative arrangements involving public and private institutions 
(California Legislature, 1973, p. 8). In the area of governance Ine 
plan recommended the establishment of a coordination and planning 
commi ss ion-"the Ca 1 I fornia Postsecondary Education Commi ss I on--f or public 
and private p'^stseconda. / education (ibid., p. 27). The commission, 
which was established In 197^, provides an inventory of all dCdu^.mic 
programs on and off campus and is an Informational clearinghouse for 
system (ibid., p. 27). 
Tne section on Independent Higher Education reaffirms the state's 
responsibility to assure the- survival of private higher education. 
The plan states that 

"he conflicting values of state responsibility 

and institutional autonomy are prx)bab]y hi si recc^ncileJ 
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vvith the continuation an ^ expansion of current 

programs which channel funds through students 

rather than directly to institutions. The Joint 
Conn i t tee has cone 1 uded that this approach hds 

educational and economic merit Channeling aid 

througfi the consumer also increases student 

op t i ons [ibid., p . 65 ] » 
The plan r-^orvnends the increased funding of tht. Graduate Fe'llov/- 
ship Progran (ib d., p. 73/ and raising the number of state scholarships 
to aid private colleges (ibid., p. 72). 

A subsequent report entitled l^dep^nt^ent Higher Education in 
Californ i a: Development of State Policy , was pub 1 i shed i n 1 97^ • 
This report outlines the process of defining a public policy regarding 
private higher education's role in the state and of evaluating the 
current financial status of private higher education. The report 
reached two basic conclusions: (l) "A systematic analysis of objectives, 
programb, and criteria should precede any major changes in levels of 
state aid to independent higher education" and (2) "the character 
and accuracy of data indicating financial conditions should be improved" 
{independent Hi ghe r Education in Ca 1 i forn i a , 197^- p. 'y. 

The report sets out criteria for analysis and procedures to be 
followpd. It recommends continued funding but no increase j ur iing 
unt'l the systemritic analysis of progra*':> and the rinanciai data are 
made avr5ilable from th^- Postsecon Jary Education Commission (ibid., p. 21) 
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Connec t i cut 

Summary, Connecticut has 21 public and 25 private post secondary educa- 
tional institutions (U.S. Department of Health, Education, and Welfare, 
1975, p. xxii). The private sector enrolls 38 percent of the total 
enrollment in pos tseconda ry education in the staue (idem, 1975a, p. 70). 
The Commission for Higher Education was established to coordinate and 
de/elop plans for public and private pos tsecondary education (Conn. Gen. 
Stat. Ann., §§ 10-322 to 10-326 el seq, 1965). The state's master plan 
deals with both public and private higher education. 

Statutory Law 

The nc/t-f or-prof i t corporate law covers the establishment of noiiprofit 
corporations, including those ^or education purposes (idem, §33^^19 et seq 
1959). The Commission for Higher Education is responsible for the 
licensing and accreditation of programs and institutions of higher 
learning (idem, § ]u-3?4 (A-5), 1972). The commission establishes 
requirements for licensing or certification. Private nonprofit 
educational institutions cennot award degrees unless certified by the 
commission or a regional accrediting association. A fine can be levied 

for violation of this act (idem, 01O-33O, 1969). 

The Commission for Higher Education is directed to develop a five- 
year plan for the state's postsecondary system (idem, § l"32^4(b), 1972). 
The plan is: set goals for the system of higher education; establish 
roles for constituent institutions; design more efficient utiii/ation 
of facilities and plans for nr facilities; develop means to avo'd 
duplication; and consider the long-range i^lans of independent coll^nes 
i n Connect i cut (ibid.). 
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The state provides several benefits to the private sector. Private 
nonprofit educational corporations are exempt from taxation on 
property and donations (idem, §12.81(8), (S) , 1971). 

The state provides direct grants to private institutions based on 
the number of state citizens enrolled (idem, §§10-331a to 10-331H 
et seq., 1972). Of the monies received by the institutions, 80 percent 
must be used for financial aid to Connecticut students (idem, § 10-331f, 
1972). The state also offers a scholarship for cit ens enrolled in 
special education programs in the public or private sectors (idem, 
§ 10~333, 1967) and sponsors a guaranteed loan program for scudents 
enrolled in the public or p«'ivate sectors (idem, § 10-33^,^ 1965). The 
state also provides bonds for finoncing facilities at public Or private 
institutions (idem, §10-337, 1965). 

The state has authorized the commission to e^'.tablish regional 
centers to develop "concurrent anu cooperative use of two or ^ ore state 
institutions" (idem, § 10-326a, I969). The centers are authorized to enter 
into cooperative arrangements with private institutions (Idem, §326c, 
1969). The canmission is also authorized to enter into contracts with 
independent colleges for programs facilities, and services. The law 
states: 



In order to secure for the citizens of Connecticut 
the additional advantages which would accrue under 
more widely coooperative arrangements between public 
col 1 eges - and the i ndep *nden t co 1 1 eges , the Comm i ss i on 
for higher education is authorized to enter into 
contracts with the independent collcqes. Sucfi 
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contracts shall encourage, promoue and coordinate 
educational developments which are mutually bene- 
ficial to the citizens of the state and the inde- 
. pendent colleges, increase the use of available 
facilities, prev. nt the duplication of expensive 
and specialized programs, and further motivate 
cooperative ef forts> by the public system of 
higher educati and the independent colleges 
to riirect their v;ork to the solution of contem- 
porary societal problems [idem, §lO-326f (a), 1972]. 
Master Plan 

Connecticut's plan, erMtled, Ma ster Plan for Higher Education in 
Connect i cut 197^" 1979 , -^akes several recommendations that involve 
or require action by the private sector. 

1. The commission requests that independent institutions submit 
a missioi statement (Commission for Higher E^jcation, 197A, p. 157). 

2. Public funds should be used for cooperative programs spon- 
sorea jointly by public and private institutions, including admini- 
strative serv^-es (ibid., p. 158). 

3. The private sector should attempt to meet the needs of new 
tudent clientele, especially part-time students (ibid., p. 160). 

k. The Subcommitlec on Coordination and 'Planning should include 
a .uesentat ive from the private sector (ibid, p. 162). 

5. The Commibsioner for Higher Educatior, should be given authori 
to cc.ntrocl with puol ic or private institutions to dcelop programs of 
^ non trad i t iona 1 natur^ (ibid., p. 168). 
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6. F i nanc i al -a i d programs should be revised so that more adults 

< 

and part-time students can qualify for a^d (ibid., p. 169). 

7. The public and private sectors should develop equitable trans- 
fer policies to allow students mobility among -types of institutions 

wi thin the state (ibid. ) . 

8. All institutions should increase their recruitment of minorities 
(ibid., p. 171). 

9. There should be increased funding for aid to students at 
private institutions (ibid., p. 177). 

I I 1 i no i s 

Summary . Illinois has 50 public and 87 private pos tsecondary educational 
institutions within its borders (U. S. Department of Health, Education, 
and Welfare, 1975, p. xxii). The private sector enrolls 26 percent of 
the total enrollment in postsecondary institutions (idem, 1975a, p. 70) . 
The board of higher education is directed to coordinate public higher 
education and develop long-range plans for postsecondary education in 
Illinois (Smith-Hurd Ann. Ch. l^A,§§]8l ^o 192, 1967). I 1 1 inois master 
plans cons i der issues i nvo Iving the state's private sector . 

Statutory Law 

The not -fo-^-prof i t corporate act authorizes the formation of the not- 
for-profit corporations that serve an eojcational purpose (idem, Ch. 32, 
§§l63al to ]63alOO, 1951, see especial ly §163a3, 1971). The Illinois 
?aw also dictates the procedures and regulations of establishing 
institutions of learning (idem, Ch. 32, §§13 to 17, 19'*y). The trustees 
of the institution are given the power to award degrees for programs 

in 
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that have been certified by the state (idem, ]7< 19^9). The insti- 

tution must file an application with the superintendent of public 
instruction before it can be incorporated and allowed to award degrees 
(idem, Ch. U^, §§ 121 to 135, 196^). The application must contain, 
among other things, its purpose, fees to be charged, qualifications of 
the teaching staff, and degrees to be awarded (idem, §123, 19^5). The 
superintendent is authorized to inspect the institution (idem, §123, 
19^*5), and revoke the certification after a hearing and notification 
have been completed (idem, §125, 19^5, §126, 19^5). 

The 5tate board of higher education is directed to define the 
role of private higher education within the state (idem, Ch. 1^^, §191, 
1961). The board is also directed to develop plans for medical education 
(idem, §186.1, 1965) and for an information system for the public 
sector (idem, § 186,2, I967) . 

The state provides certain benefits to private institutions. Not- 
for-profit educational institij^i^s are exempt from use tax (idem, Ch. 
120, §'*39,3, 1967). The Educational Facilities Authority issues revenue 
bonds for educational facilities construction at private institutions 
(idem, §§1301 to 1323, 1969). The state also allows public institutions 
to enter into jnterinst i tut ional contracts for programs with the 
private-sector institutions or to set up corporations that sponsor 
such programs (idem, §§ 281 to 285, 1972). The state will issue grants- 
in-aid for such programs (idem, §28^, 197^) • The state also awards 
grants to private institutions providing medical, dental, nursing, and 
allied health programs (idem, Ch. 111-1/2, §§821 to 829, 1971). 
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Master Plan 

The'Tirst master plan in Illinois, entitled A Master Plan for Higher 
Education in i 1 1 inois , was published in 196A, In this plan the board " 
discusses the citizens' need for freedom of choice through a diversity 
of institutional types (Board of Higher Education, 196^, p, 7)* The 
plan notes that 83 percent of the funds for the state scholarship 
p'^og ram went to students enrolled in private institutions (ibid,, p. 25) 
The plan recommended that private higher education personnel continue 
to serve on advisory and study committees developing future master plans 
(ibid., p. 68), 

The second master plan, entitled A Master Plan: Phase Two , was 
published in 1966. This plan notes the need for cooperation from the 
private sector in order to accommodate the increasing den.and for higher 
education (Board of Higher Education, 1966, p, 22). The plan noted 
that despite the large sums of money made available to New York's 
private institutions, their share of tha enrollment decliied. There- 
fore, no saving?, vsere accrued by furJing the private sector, because 
new public institutions were still required. The plan, however, 
argued that even in light of the New York experience, funding to 
aid students in the private sector would be a sound investment for 
the state and would allow private institutions to maintain high 
admission standards (ibid*, p. 26). 

The third plan, entitled A Master Pla n : Phase Ml , v;as published 
in 197K This plan's purpose was to "[d]evelop recommendations to 
establish an integrated system of higher education, one state-wide 
network, calling upon -aad^t i 1 i z i ng to the fullest extent possible the 
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resources pf public and private colleges an^^ un ive r^ i t ies" ' (Boa rd of 
Higher Education, 1971, p. 9). /' 

The plan recommends that financial assi stance prog rams to pr i va te 
institutions be increased to assist the private sector in reaching its 
enrollment capacity (ibid., p. 28). Another recommendation deals with 
the development of =3n integrated system in Illinois to utilize resources 
in both sectors (ibid., p. 11). To this end the plan recommends the 
formation of an advisory committee to assist the board in establishing 
a library and learning resource network (ibid., p. ^O) . The plan also 
advocates the development of a state-wide computer network (ibid., p. kk) . 

In develop.ing better utilization of resources the plan recommends 
methods of implementing "a Collegiate Commom Market that utilizes the 
existing and developing resources of the public and private sectors to 
broaden and maximize educational opportunities and reduce duplication'' 
(ibid,, p. 11). The plan further defines the Collegiate Common Market: 
Possibilities for coooperative programs among the public 
and private colleges and universities include the broad 
utilization of high-cost educational ''esources, such as 
cor^puters, libraries, and graduate programs, the sharing 
and i nte rchangeabi lity of special instituti ona 1 capab i - 
lities, such as faculty, programs, and facilities to 
provide wider educational or community services to 
the region. Some examples include: 
Distinguished professorships with 

lectures on all carouses. 

Faculty rotation plan for academ i c terms . 

Part- lime facul ty ai.iong cooperat ing col leges. 

Vil 



1 
i 

\ 

Inter-] ibrary plan. \ 

Audio-visual pool and closed circuit television. 

Intercollegiate class attendendance privileges. 

Major facilities sharing. 

I ntercampus t rans porta t ion . 

Intercollegiate tours abroad. 

Cornmunity Cultural and Enrichment Program. 

Married student villages. 

Central intercampus health clinic. 

Joint purchase and use of scientific equipment. 

Student- teacher pract i ce- 1 ra i n i ng pi acement . 

Common student health and accident insurance. 

Common faculty-staff insurance. 

Cooperative purchasing. 

Cooperative graduate programs. 

Trustee seminars and education. 

Computers and data processing. 

Con:.ractuai interchange for program o*'rerings. 

Intercampus special events. 
While the ultimate objective of a common market is the 
statewide sharing of resources, programs, and oppor- 
tunities, regional efforts may be the first step in many 
program areas. The ta. force of the Collegiate Common 
Market will develop recommendations for a framework to 
undertake many of the prefects cited, [ibid., pp. 15-16]. 
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Final ly, the plan recomMends a grant program for nonprof i t schools 
similar to tnose provided fo. health programs in the private sector. 

The Master Plan, Phase IV had not been released for publication at the 
time of this writing. However, a status report published by the board 
In 197^ indicates that an extensive study of the financial conditions 
and financial a!d programs to private institutions will be included. 

Kentucky 

Summar y. There are eight public and 28 private i ns t i t ut i ons i n the 
state of Kentucky (U. S. Department of Health, Education and Welfare, 
I97S, p. xxii). The private sector enrolls 17 percent of Kentucky's 
students in higher education (idem, 1975q, p. 70). The Council on 
PjbJ'c Hiaher Education coordinates the public institutions in the 
state (Ky. Rev, Stat., §16^.010. 1972). The council is directed by 
law to develop a comprehensive plan for public higher education in 
Kentu::ky (idem, §16^.02-, 1972). The planning document was in draft 
form and not availrble for analysis at the time of this study. 

Statutory Law 

Kentucky's law regarding not-'f or-prof i t corporations governs those 
corporations founded for educational purposes (idem, §§273. I6I, 273.' 
390 et seq., 1971; see also §273,167). The state code sets guidelines 
for the certification of degree programs (idem,§§ 16^.9^5 to 16^. 
9^7 et seq., 1972). The purpose of this law is to approve bona fide 
CO 1 1 eges and un i vers ; t i es and preven t f raudu 1 en t prac t i ces ( i dem, 
§16^.9^6, 1972) The statute authorizes the Kentucky department of 
education to adopt regulations, standards and procedures for licensing 
private higher education institutions. The law states: 

ERIC 
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Nothing contained in K.R.S. 16^.9^5 to 16^.9^7 
is intended in any way nor shall be construed 
to regulate the stated purposes of non-public 
colleges or to restrict religious instruction 
or training in a non-public college [idem, 
§16^.9^7(2), 1972j. 
The state affords certain privileges to the private sector. One 
is that of eminent domain. According to notes 38 and 39 (Ky.Co^st. 
Art. 1 1971), the state legislature can give condemnation powers to 
private institutions that it deems to be serving the public good (see 
also Ky. Rev. Stat., §^16.010 et seq., 197!). Private nonprofit 
educational institutions are exempt from property tax (Ky. Const. Art. 
170, 1971). The Council on Public Higher Education is given the power 
to enter into contracts with individuals or agencies for services 
including but not limited to; programs of research, socialized training, 
and cultural enrichment (Ky. Rev. Stat., §^6^.020(11), 1972). Students 
in private institutions are eligible for tuition grant and s wdent 
loan programs (idem, §§16^.7^0, l6^.7o5. 1972). 

Master P Ian 

The state's comprehensive master plan was una\/a i 1 abl e , but the Council 
on Public Higher Education provided a document entitled Licensing of 
of Won-Publ ic Col leges (1975). Although the state board of education 
is given statutory responsibility for setting guidelines for licensing, 
they have agreed to have the Council or Public Higher Education assume 
the task. The licensing procedures govern all institutions established 
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' " : ' .'t f fit] I ns t i * it Ions w» t h ' co 1 Icqe" 

i'C' '^rn not affected by tn»s lav^. A license 
''y ^ - ' .1 If the institut'on is occredited by an 
'/''J bv ! ^ S. Office of rduccit'un or accepted by the 
. HK.ro F'jijcation for as I-dq as accreditation is 
M^''. ^cr r 0 I tpd CO I 1 eye a:^p 1 y t r.q for a I i cense mus t p rov i de 
f fif. ri at ir^!-' to the co-i'^cil' evidence of financial stability; 
on fWv Aiih the council (anount based on enrollment); ihe 

of i i'-^ inistrativ/e officers, directors, owne rs , and the 
type of facilities and equipment; the library facilities 
< arid Supervision of procedures for Curriculum revision, 

^upe r V t s i on and support of prog rams ; and a visit by the 
^^[> js In each of the above areas the councM has set 
ards the cC'lleoe nust maintain. The law also sets guide- 
ertislou. recruitment, arid contents of the coilege catalog. 
It also provides procedures for appealing a council 
vni< e a cc 11 ege I i cense . 
til iricludes inf' -^lation on several consortiums formed by 
\'^He in^ttMjtions on a n ona 1 basis. Although the 
-(v^n -I nry directly to the private colleges or the 
n J , c'.ven T»orjey to the public institutions involved 
*i i"] fnr consortium i.""oqrams. 
Ha i ne 

le na public and \h private institutions within its 
['ppart-^ent of Health, Lducction, and Welfare, 1975, p. xx i i ) , 
s er frilled in pos t seconda ry education, 2^ percent were 

1,-. 
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atleridiny privcite institutions (ide, , ] ^ p. /O) . 1 he board of 

trustees of the Univers^'v of M^ine not only c(;o rd i r^a te^ all public 
Host^econdary institutions, out aUo has sc. j involvefient with the 
[i-ivdle sector (Maine. Rev. Stat. 20. -.225 ^^ The Mate's rr^.aster plan 
v.as developed t the Higher Education riomir.c; Cof-r. i ^ s i on , a 120/ 
coonission concerntd prir,ori]y v.ith facilJiies. Ho;. ever ihv plan dt^als 
v.ith a)] a^[)ects of niqher education, in^'jdMu, the private <^ett«^-' 

S_t a t u t o r V La ;v 

Maine's la-./^ i "corporations without st^-c'" incluL> educational cor- 
porations (idem. 13, ^901 et seq., I'S^). ife secre-^ry of .tate nust 
receive a copy ot the corporate bylau's and constitution ( i den , I ;i , '^?03 
195^^;. Appl i cat ions for tiie ce r 1 1 i ca 1 1 o*^ '')t degree pror^ra^ s are Made 
with tne state board of education. The cit^-ria used tc evaluate pro- 
grams are: adequacy of facilities; Qualifications of faculty; 
character of programs; requirements for the degree; admissions policies 
financial resources; and governing policies of the institution. On 
the basis of the evaluation the state 1 e-. i s 1 a t u re , where appropriate, 
will giv- approval to the institution to award degrees (idem, 20, 
§^2202. 2203, 1973). 

The board of trustees of r he University cf Ma : ne has control ovt 
publi^ sritutions. However, the law defines seN'eral ways in which 
the public end private sectors must v;ork together (idem, 20, 5 2251, 
The l?w recor-'^ends: (l) that the higher education needs of 
the state be ^lel ei trier through public institutions or through coopera- 
tive efforts w' th the private institu* ( i de , 20, 52^51 (^), 19d7); 
(2) that existing or ne\^ private inst. ons be encouraged to con'inue 
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Of bt' t -ji. f i shed w^^^ve stud'es justify such d^^tion (idefT', 20, ^^22?] 
^5), 1967); ^J3) that cooperatior, betv^^een trie publJc institutions and 
priv/ate institutions be encouraged to further develop educaticMd^ 
prr,-ins and servicetr within the state. 

Re a 1 estate of f o 1 i eqe s au tho r * zed to con f e r deq r ec s is subject 
in taxation. However, upon ,;ayment of the tax, the college wi M rec^-ive 
a rf>L<ate not to exceed $1500 (idern, 'it, 5652. 1S63)- fionpro^it educa- 
tional institutions are PAempt from sales, st^^raae, or use tox (iden, 

Financial aid to ti^e private sector is provides' t' students. The 



q'ja^'zation proc;rar^- that a\,\^,d^ ^'"ants-- -a^ed on 



finanriai need--- to students attending pr.v-ate i ns t i t u r i on^-^ ,dcr, 20, 
:-7'3ll et seq . , 1973). The student loan progran^ include^ students in 
^■'-'th the puolic and private sctc^r-s ( i de^i » '^2'?^], et s»^'j., 1968^. 

Master P 1 a_n 

McM ne ' s E-Kjstcr plan, f^'qher Educ a t i on ^ 1 ^^n n ' no fo r Ma ' ne , involves the 

;rtvrite senior. one of its or.'iectives the olan lis\s "en le ring ^^io 

\ 

<sn a^r^MT.ent v,fth othf^r institutions, agencies and i nd us t\v to enrich 
eMu< a t i or.ri 1 resources" (Highc* Education Planning Connissi^oVy^ 1972 , p. 
r ^ , - ' , S I J d e n t a r . d a c ' j i t / e k c h a n^H' s be t v-ve e n a 1 ! i n ^ { i t \t i on s , 
p.ihi*'.- and [I'ivate, aro enc''^jr)ged in der to pro. .ote i r^s t i tut i ona I 

t**-^ 1 a M .'a t i ( in h icjh-qua i » ty pronrar.s wh * 1 e protect inq divers }t\ of 
( . , ' r t u n i t ! f s , G r a d u a t p e d ca t i or i and research I e r ? o the s e i s t o**^ i k f i 
r '^.f "a ( i on . The ulan rfLC)"'¥')ef)'_i > M) a "trustf*e forur^i" f f (• 
h '•'-i. (>i p^ivitf 'n titufinns t(^ c^^nsult" with thr hniversifv of M.i i no 
1 ^ i " i f I ' * r " } rs i a r» a s () f c Of . ^ r a t i on ( i t' i d . , p. ^ ' ] \ ^ i } 
h'^ n^ pfui . ro r(»cruit ^r.i nor ity ^acuity and students (jn'd., p 2!^, 
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, k}) contracf- with private colleges ar>d J vers i t i es tO er^roM 
^t.Jr-nt^ >ro"^ pjil^z institutions i ri ;'eL«fic cour^-^-. (ibid., p. 25, 
-21), (s) a ' par tn^-rsh , p" betwC-en one or fiorc private col leges in 
yrj'j^^te s?„wdv tiDij , p. ?6, ^2h) , (5) jc^'Ht utilization of certain 
V j ces , S'j_n as u-levision and c-o^fujter (ibid , p. 26, . 

Ha s^3chu sett . 

S u ' ^ ^ y_ . I ^' I ^ state has 31 p u D ! i c and 8 7 private po ^ t s e c on d a r \ Insti- 
tutions .vitnin if-, Dnrders (U. S. Depart ^-nt of Health, Education, and 
WeU'a-e, i'j7^» p. xxil). Th^^- private sector has 58 percent of the 
students a* ^ending pos t seconda ry i t i t ut i ons ( i der., 1 575a , p. 70). 
The T'Chi rd of rnj^p'^ ed'jcation coordinates public institutions of 
'^icnrr- education i^^ass. Ann, Cf^. IS, 'D, 1 975). The state is in t'^e 
M")ce^ . of dev'elwf-. :i r-aster pla^ that vvill dea^ with both public 
and prl/ate ri/.jnl'- education. 

Stat ut or V l 

Tnp -:at'. law governing educational cor p(^ra t ions establishes who nay 
for an institution of learnin (ideai, Cn. l&O, 1971). Tf>e personal 

P'^>i\"'rtv o'i eriuca ti on a 1 cc^? por at i ons i ncor ' 'u"a teC in Ha --sa :huse 1 1- s 
eAr>'%^* f ro'^ t'i*at''n -id.''-, fh, 39^ '5 f)'^?0) along i t h '"ea 1 prouert 

-r'^^'' ^or c*-3ritaM^ <t fi^jcati^nol purpH">ses (ider, Ch. 39» I8S0) 
Thf [.f'"M'(1 o^ '"'S^.he: .^(jjcation h<)s the re snon s i b i 1 i t v ot ^'\>fo^ 
U'*^' \:r' \r^i-- [ d^'•^ , Ch, i j, ^^30, 1965), c)nd ha the riqht to 
* t ^ ^ • , r i .jr . M ^ ■ K . *^ ^ ' after r , ' t )f Its ch w t 

(i'' . v\ ]^h5' ^^^.-iJJ an irst^ '^-n cia^e. t^'f^t [>r.ird t ^M'.nff 
* O' * ♦ ' u J ] '.^ - ^ i' r ( , > - t r . > ] ' ^ it ' t . f > - ds ^' i ^i(> " , f h fy\ V » re \ 
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The state board of educd'ion is charged with pronK)ting the best 
interests of public higher education within the state (idem, Ch. 15, 
51D, 1973), ond includes one representative of the private sector (idem, 
Ch. 15, §1A, 1973). The board is also direc'b^d to organize an information 
.enter with data from both the public and pr i va t^i ns t i tut i ons (idem, 
Ch. 15, §1D, 1973). b-hol ships ar^ given to s tudents*><irol 1 ed in public 
or pri/ate institutions w'thip the state (ibid.). The law^lso provides 
that the trustees of state ccllege^ and the University of Massaci use *-s 
cap contract with any institution to provide services (idem, Ch\ 73, 
§1^^ ^973; Ch. 73, §H, i973). 

f unster Plan 

In d document entitled Procedur es for Guiding th e Rate and O irerti_on 
of Growth I97A Update as a Pa rt o f the Board o f Higher Education Planning 
Process, tn* ^ard of higher education outlines the processes to be 
used in developing a master pl^^^. This document discusses the role the 
private sector has playe^^ in higher education within the state, a role 
that niust be consid d in an. olanning orocess (Board Of Higher edu- 
cation, 19/H, p. 5). Accofotnq to the board, th^ objectives of the 
f^.isff^r ^ sNoDici bo ihe coordination of educational proqra-ns to 
( ifv 'hv '^"l . r^.jfibcr ot prtKr<3^is ovailabte to citizens, to avoid 
ur,f,rcess<j r / .'lu^i I i , * - >L' f " 'v-^ t e manpower needs, and to protect 

t ho intere^^r I 1 r i d . , p, 3^; The ^ocur.jont also discusses the 

../.^wi ff.r J ' r fv il..,f'-^,' rr^f^r^ j-''^ t ' H'^i rp-vidonts o choicc atncnq a 
f{i,*r'>e ran<40 * ^^'-^ ^ \ t^^' ' r^.i] i^<^p^^. and p r anS { i [> i d . , p. 55) ^ 
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M i nnesota 

Sum nary . This state has 26 public a( d 36 private post secondary Insti- 
tutions operating within its borders (U. S. Department of Health, Edu- 
cation, and Welfare, 1973, p. xxii). 12 pe ent cf the students in higher 
education are enrolled in the pf^vate sector (idem, ]975a, p. 70). The 
Minnesota Higher Education Coordinating Comnisbion is charged with 
coordinating oos tsecc ndary education within the state (Minn. St Ann. 
Ch. 136a. 01 et seq., 19^5). Although state master plans do not exist, 
the comrnission subn-its biennial reports to the legislature containing 
information on the current status of postsecondary education and makes 
recommendations for .h^ biennium. 

Statutory Law 

The state's not-for-profit corporate law governs the foundation of 
educational corporations with tht state (idem, Ch. 300, 1905). All 
colleges and universities are exempt from property tax (idem, Ch. 272. 
02, 1978; M^nn. Cost. Art. 9, 51, 1951) and income tax (Minn. Stat. 
Am. Ch. zjJ.05, 1951). The trusteM^f an incorpoiated college have 
the pov.cr to prescribe courses and award degrees, bur are subject to 
visitation by the Comrr.ission on Education (idem, Ch. 121.18, i9Sl). 

The Minnesota Higher Education Coordinating fommissicn ^:is the 
coordinating and planning responsibilities for all higher education 
within the state. Specifically, the commission is resporsible for 
continuous studv, analysis, and long-range olanning for the p-iblic 
and p'-ivate sectors. It sets priorities with respect to plans and 
programs ar state institutions (idem, Ch. I36A.O'i, 1965). The law 
requests all public and private ins; i tut ions to cooperate with lUe 
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coirjniission (idem, Ch. i36A.05, 1*^ J, 3nd requires the commission to 
report to the governor, the leoiblature, and all oublic and private 
institutions annually (idem, Ch . 136A,07, )965). 

In the area of financial aid the commission can award scholarships 
tu student" attending public and private pos t seconda ry institutions 
(idem, Ch. I36A. 09-13, 1967). The commission is also author57ed to 
enter into contracts with pr'vate institutiorjS to provide more educa- 
tiorial opportunities for st^^e residents. The program is designed to 
maximize the ' f ac i I i t i cs in the private sector by giving an institutional 
grant fo'' each state resident enrolled in tht institution above the 1970 
^igtire and a grant to e^ch lovv-incone resident enrcMed in privaie 
institutions (idem, Ch. 13oA.l8. 1971). Finally, the Hiqner Education 
•^c^c i 1 i t i e^^ Authority is atJthori^ed to provide bonds ^or construction 
and renovation in both sectors of higher education (ider., Ch. I36A,25, 
19/1) . 

Ma- v r Plan 

Although the state does ')0^ have a master plan both the 1973 report, 
Re spof >din_g to^ Change , and the 1975 report Makjng the Trans i^on, deal 
with the private secto^. Both plans encourage cooperatKMT in the 
g^jthering of data concerning institutions within the system. Both 
empfiasized the ri» ed for regional cooperrii and cor» sor t i urns , The plans 
di' jss severol existing programs. 

io , ca I I fKiT r I ' o 1 I Un i vtr s i ty , i nvo i vt- s Unrrh Dakot State 
U.wver^ity, the Univeisity «>f H i nne sc. t a~Moor h^^M-} , and C.)ni,ordia Colleqe. 
All thret institutions are loc<)t€d in th*; Fa r qc> - Koorhcaci "le t ropo 1 i t an 



179 

area on the v/esten. border of Minnesota. A student can take courses 
at any of the three colleges at no extra cost. Several other consor- 
tiums involving public and private institutions exist in the state, and 
the commission is encouraging more (Minnesota Higher Education Coordi- 
nating Commission, 1973, p. 60; 1975, p. 8l~85). 

The 1975 report discusses the future of the state contracting 
program. The report cites the declines in enrollment in Minnesota 
public higher education (idem, 1975, p. 9^3). In light of this decline, 
the commi ss ion recommends that *^he contract program be continued at 
its present level (ibid., p 99). In doing so, the commission acknow- 
ledges the importance of the private sector (ibid., p. 93) » v/hile 
fulfilling its responsibility to maintain a strong public sector. 

New Hampsh i re 

Summa ry. Mew H3mpshire has 10 public and 15 private pos tsecondary 
institutions within its borders (U. S. Department of Health, ^-^.ucatio? , 
and Welfare, 19/5, p.xxii). The, private institutions educate ^2 percent 
of the studer.ts enrolled in higher education (idem, 1975a, p. 70). 
The Pos tsecorjdary Education Commissior. has planning and coordinating 
responsibilities for higher education within the state (N. H. Stat. 
Ann. §§18S-D to 183-0:10, 1973). The str,L«' :> master plan, A Plan for 
Pos tsecondary Education in New Hampshire , was pubis ihed in 1973 and 
d^als with both public and private higher education. 

4 

S t atutory La w 

Educational institutions are covered under the not-for-profit corporate 

law (idem, §292:1 et seq., 1969). There are specific laws jverning 

the approval of degree programs by the Postsecondary Education Commission 
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for Colleges and Universities (idem, §292;8-A et seq., 1973). These 
-laws cover institutions that have been in operation less than three 
years (icem, §292:8-FF, 1973). The commission must approve an insti- 
tution on the basis of plans con ta i n i ng i n forma t i on on f ac i 1 i t i es , 
quality of program, qualification of faculty, and financial stability 
(idem, §292:8-D, 1973; §292:C"F, 1973). The commissioner recommends 
approval of the institution's degree program, and legislative action is 
required before degrees may be awarded (tdem,§ 292:8-H, 1973). The 
commission has injunctive relief for noncompliance with this act (idem, 
§292:8-J, 1973). The building and property of nonprofit education 
corporations are exempt from taxes (idem, §72:23 IV, I969). 

The Postsecondar> Education Commission is composed of members from 
both ihe public and privater higher education (idem, §188-D:1, 1973). 
The commission is directed to conduct studies and develop plans in order 
to avoid duplication and utilize effectively the state's educational 
resources (idem, §188-D:9, 1973). 

Master Plan 

The state's master plan investigates the financial condition of private 
i ns t i ti L ions . B.ased on the data provided by thx^se institutions, the 
study shows that private institutions were in poorer condition in 1972 
than they were ir the previous, year (Sackett, 1973, p. 60). The report 
cone 1 udes that the 12 col 1 eges (except Da rtmouth) cou Id not wi ths tand 
many more losing years (ibid., p. 60) ♦ However, the plan supports a 
tuition subsidization program to students in the private sector only 
if it does not come from State University System allocations (ibid., 
p, 87; see also pp. 67 to 73) . The report recommends a long-term 
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commitment to subsidize resident students enrolled in professional 
prograrns not provided by tne public university system (ibid., p. 87). 
The plan also recommends that publ.u ar.d private colleges operate on 
a uniform calendar to allow joint ventures in the utilization of pro- 
grams and facilities (ibid.) and that the private colleges wishing 
to offer courses in continuing education do so in cooperation with 
the approp r i a te schoo I in the un i vers i ty sy s tern (ibid., p . 89) . Finally 
the plan recommends that the three Cathol ic col leges in the Manchester 
area either consolidate or increase cuurdination so that they may mo'*e 

effectively participate in the Merrimack Valley Branch Community College 

/ 

and Con t i nu i ng Educa tion Center (ibid., p, 90). The plan notes that 
New Hampshire currently has a contract with Dartmouth College to provide 
professional training not provided in the state system, (ibid., p. 70). 

New Jersey 

Summary, The are 28 pi'blic and 31 pr. jte institutions of higher 
education i. ew Jersey (U. S. Department Health, tducation, an 
Welfare, 1975, p. xxii). The 31 private institutions educate 26.5 
percent of the state'^ population in higher education ''idem, 

1975a, p. 70). The board ot higher education, established in I966, 
coordinates all institutions in the public and private sector. The 
board issued Gpa I s _f or JH j gh er Educatio r in New Jersey as Phase I! of 
its master plan in 197^> and 's now woi^-ing on Phase Ml. Both phases 
I and II dea 1 with the puD 1 i c and pr i va te sectors. 
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Statu t ory Laws 

! ibti tut Ions of learning are governed bv the provisionsof the New Jersey 
not-for-pr^^ , L corporation laws (N.J. Stc*^. Ann . § § 1 5*- 1 I - 1 et seq . , 
192^). Educational institutions, puolic and private, may acquire land 
through statutory condemnation proceedings (idem, jl5~ll'"8, 192^). No 
corporation created since April 1, I887, may grant a degree or diploma 
of graduati^^ or proficiency within the st^jte unless it has filed a 
certified copy of its articles of i ncorpore^t I on with the board of 
hi her education, and obtained a license to operate as an educational 
corporation from the board (idem, §18A:88-3, 1966). The state attorney 
general may, in a civil action, restrain the operation of any educational 
corporation which has not first obtained a license f^jm the board (idem, 
§18A:68"5, 1966). The board can revoke any license i' has granted (idem, 
§I8A:68-7, 1966). In addition, the board exercises general visitorial 
powers of supervision and control over those institutions it .licenses. 
Th se powers SnLlude the i^Tght to visit li censed institutionsj, to 
examine the r oon'^r in which they conduct their affairs, and (to enforce 
observance of the state laws (idem, §18A:3-1^ (R) , 1972). 

The department of higher education, headed by the board, was 
formed to encour.^ge cooperative programs for institutions of higher 
education und to coordinate state and federal activity (idem, §18A:3~3. 
Iy66). Of the 18 members of the board, one me-nber is appointed to repre- 
sent tne pri',ate sector (?den, 5]8A:3~135 1966). The board Is re^Jired• 
to conduct research on higher educal:>CLni^ need^i^^nd to "develop and main- 
tain a comprehensive master plan which shall be long range in nature 
and be regularly revised and updated"' (idom, §18A.3~1^^, . 
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New Jersey exempts property of educational institutions from taxation, 
mtrluding tax on any income or profit so long as the income or profit 
is used for educational purposes (idem, §5^:^-36. 1967). The state also 
provides financial aid to the private sector through a combination of 
contracts, grants, facilities, loans and student aid. The board is 
authorized to pay annually to private institutions $300 per New Jersey 
student enrolled (iaem, §18A:72B-^, 1972), dnd $600 per student in excess 
of the Drior year's enrollment of New Jersey resident students (idem, 
-I8A:72B-5, 1972). The board may contract with private institutions 
to provide specialized graduate and professional programs that would 
reduce or eliminate the need for the state to create such programs 
(idem, M8A:72B-6, 1972), and the board may provide private institutions 
with computer, library, and other services available to public 
institutions (idem, §18A72B-7, 1972). 

Direct grants for supplementary educational programs and for 
tutoring and educational aid to minorities are authorized under the 
Educational Opportunities Fund Program (idem, §18A:71-28, i960). The 
State Edu ational Facilities Authority may issue tax exempt bonds for 
construction of public and private educational facilities. The preamble 
to the educational facilities authority law sets out the state's educa- 
t iona 1 object i ves : 

It is hereby dec I a red tna t a ser i ous public 
erne rgency ex i s I s a f fer t " ; and t h rea ten 1 nq the 
v^l fare , comfort , heal th, safe ly and prosper i t y 
of the people of the sidtr and result i^vi from 
the fact that financial (csc^urc^s ^vr \\ i- ' nq 
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with which to constr^Jct requ i red dormitory 
and other educational facilities at public 
and private institutions of higher education; 
that it is essential that this and future 
generations of youth be given the fullest 
opportunity to learn and to develop their 
intellect ual and mental capa cities; that it 
is essential that institutions of higher 
education within the state be provided 
with appropr i a te add i tbna 1 means to assist 
such youth in achieving the requi red 1 eve 1 s of 
learning and development of their intellectual 
and mental capacities; that it is essentia] 
that all resources of the state be employed 
in order to meet the tremendous demand for 
higher educational opportunities; that all 
institutions of higher education in the state 
both public and pri^'ate, are an integral part of 
the total educational effort in the state for 
providing higher educational opportunities, and 
that it is the purpose of tiis chapter to pro- 
vide a measure of assistance and an alternative 
method to enable institution? of higher edn- 
cations in the state to provide the facilities 
which are sorely needed to accomplish the 
purposes of this chapter, all to the public 
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benefit and good, to the extent and manner 

provided herein [idem, § 18A:72A-1, I966]. 
Aid to students is developed under fo-ir program^, competitive 
scholarships for up to 5 percent of graduating high school seniors to 
attend publ ic or private institutions ('dem, §i8A:71-l, 1959}; incentiv^e 
grants for scholarship holders attending schools whose tuition exceeds 
$300 annually (idem, §18A: 17-16, 1966) and tuition-aid grants based on 
financial need to students of New Jersey in^Mtutions wnose tuition ex- 
ceeds $^50 annually (idem, §l8A:71-28 et seq., 1968) and a County 
College Assistance program for junior college students wbc transfer to 
four-year public or private institutions. 

Mast e r Plan 

. ..ase i of the New Jersey Master Plan for Higher Education was publish-d 
in January 1970, under the title Goals f or Higher Education in New Jerse 

The plan is based upon the premise that the New Jersey system includes 

\ 

\ 

all institutions, public and private, at all levels of higher education 
(New Jersey Board of Higher £ducation, 1970. p. 7). One of the major 
goals of the Master Plan is "to foster an 'ntegrated systein of public 
and private institutions" (ibid., p. 12). 

Tne fact that the New Jersey system of higher 

education includes all organized programs conductt^d 

i 

by institutions chartered bt the state implies 
both a goal of planning, to foster and inte- 
grated System of public and private institutions, 
and a concomitant responsibility on the part 
of a system, and must , formulate its ov/n plans 



cooperatively with other institutions and the 
syste-T^ as a whole. Similarly the state must recog- 
nize its responsibility to nurture all institutions 
in the system, and exercise Its powers to encourage 
needed developments, to discourage unsound expans'jn, 
and to effect coordination and articulation among 
individual institutions as well as between the private 
and pub I i c sectors . 

Public and private institutions differ in certain 
important ways, and these differences must be re- 
spected. Moreover, each institution-- public or 
pr i va te--has a unique role to play. Nevertheless, 
all colleges and universities, whatever thei-r 
history or pattern of governance, must contribute 
to their maximum within the framework of the system 
if the state is to meet its educational needs in 
tlie years ahead. This integrated system must 
sustain the proper balance between cooperation 
and coordination on the one hand, and initiative 
and independence on the other. 

As each institution continues to develop its own 
identify, it must guard against rigidities which 
hinder its ability to change. Higher education 
must be sensitive and responsive to social change*, 
as must professional associations and other insti- 
tutions which establish standards for education 
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piograns. New Jersey colleges and universities 

must be open to new techniques and approaches 

to teaching, research, public service, and 

institutional governance. To remain vital, 

the New Jersey system o^ higher education 

must constantly strive to find new ways to 

improve itself. ^ 
Phase II of ihe Master Plan^entitled A Development Plan for Higher 
E ducation i r> New Jersey , v/as issued in 197^, and deals with enrollment 
projections and the mission of the various segments of the hiqhe" 
education system. One of the major recommendations of this plan is 
tne that state funds should flov; to priva^te colleges ana universities 
as vitaf participants on the state's system of higher education (New 
Jersey Board of Higher Education, 197^> P* 10)- The justification 
of .expendi ture of public -funis fc^* private institutions is that inde- 
pendent colleges and universities are institutions imbued with a 
pub] ic trust: 

The Board of Higher Education considers that every in- 
stitution of higher education, whether blic or irfde- 
penden t ,^ pe r forms a pub 1 i c serv t ce . L i ke t he i r pub 1 i c 
counterparts, the independent col leges and *universi ties 
serve the public interest by developing the ability of stu- 
dents to be productive members of society and effective 
citizens of the state and nation. The contributions 
which these institutions make to the economic, pro- 
fessional; cultural, social and civic life of this 
state are incalculably grert, both financially and 

103 
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in terms of hu(7ian values. In one sense, there- 
fore, judged Dy services they render to *t^e • 
public welfare, the independent colleces and 
universities are "public'' institute on s. They 
are, in fact, imbued with a^public trust [ibid, 
p. 33]. ^ - i 

In order to exploit the /i ndependent higher education resources 
in the state, the board establishes the following objectives of a-id: 

1. To maintain a^d strengthen the presen-t contri- 
bution of the independent colleger and universities to 
the state's higher education effort. ' * 

2. To increase the number of spaces available 
to New Jersey r\esidents in 'a manner that would 
cause New Jersey's citizens the 1 ea£ t additional 
capi ta 1 expend i turves . 

3. To assist students from New Jersey's lower 
income families, especially those who are members 
of the minority groups, in enrolling in independent 
col leges . 

^. To lower educational costs to students, for 
this would increase ^the potential number of appli- 
cants to ^i nde pendent col 1 eges . 

5^ To reduce the effective operating costs per 
s t uden t through i n creased utilization ofVesou rces 
for this would thereby contribute to the long-term 
fina^.^:.ial strength of the Independent colleges 
(ibid., p. 35] 
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In considering the establishment of new state colleges, the plan 
reconrnends that full-time uf)dergradua tes at each public four-year college 
shouia De li.aited to 7,500 students. The board felt that with changing 
enrol Inent patterns and increased enrol Iment- i ncent i ve aids to indepen- 
dent colleges, the establishment of new colleges might be ^unnecessary 
(ibid., p. kS). 

New York 

Summary . New York has 80 public and 179 private institutions (U.S. 
Department of Health, Etjucation, and Welfare, 1975, p. xxii). The 
private institutions have 38 percent of th^ enrol Iment in pos tseconda ry 
institutions within the^state (idem, )975a, p. 70) . The University of 
New York is composed of all educat'-^nal institutions, public and private, 
within the state (N.Y. EduC-,§s2201 to 237, McKinney, I969). Tho 
regents for the university lave supervisory and coordinating responsi-. 
bilt-ies for member institutions (See also N. Y. Const. Art, 5, § A, 
McKinney, 1962). The state's master plan was developed for the 
coordination of the University of New York.' 

Statutory Law 

New York's nonprofit corporate law covers the establishment of religious, 
charitable or educational corporations (N.Y. N . P . C . L . ,§ § 1 01 - 1 1 A , 
McKinney, 1970). The law governing educational corporations supercedes 
the N.P.C.L, law where they conflict ( N.Y. Educ. 216, McKinney, 1973; 
see gen. ^201 et seq., McKinney, I969). No educa t iond' i ns t i t u t i on can 
be established, allowed to confer degrees, or continue in operation 
without the appioval of tb^- board of regents nor can its degree pro- 
grams be certified without regents' approval of its resources 
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(ntininun of $500,00), provisions, and prograrr, (N.Y.Educ, §21§, 
McKinney, 1970. The regents also can revoke the c^a^-ter wrth 
sufficient Q^ause and they have visitation rights over institutions 
under their control (idem, §219, McKinney, 1952; §215, McKinney, 19^7). 
Several educational institutions do not fall under the stipulations 
of this law but are still under regents control. They are the Alfred 
Universi ty, Corne; 1 Oniversi ty and Ci tv Col lege of New York. 

The Regents for the University of New York is probably the most 
powerful organization of those studied. It has the power to visit and 
inspect, to revoke charters,^ to approve and certify degree programs, 
to develop a master plan for higher education, and to require each 
college or university under its authority to submit a master plan for 
the institution's development (idem, §2Q1 et seq., McKinney, 1969). 
The regents are directed to develop a master plan for the Universi^ty * 
that will consider the institutional plans 'for both public and private 
institutions within the UniVersj^fty along with defining the missions of 
institution^ (idem, §237, McKinney, 1371). 

New York provides certain benefits to private i nst i tut i-cns . Real 
or personal prbpertv used for religious, educational or charitable 
purposes is exempt from taxation and no statutory law may take away 
this exemption (N.Y. Const. Art. l6, §1, McKinney, 1939; see also N.Y. 
Tax, §^12, McKinney^, 1971). They are also exempt from sales tax 
(N.Y. Tax, §1 1 16(a) (k) , McKi nney, 1965). Educational corporations 
are given the power to eminent domain to opera'te their own water 
works (N.Y. Educ, g?27, McKinney, 1969; N. Y: Condemn. McKinney, 
1967). New York pr vides loans to. students attending regent-approved 
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institutions (N.Y. Edge, §651, McKinney, I369) The state also 
offers a Regents' Competitive Scholarship, genera I -purpo<.e grants, 
and special-purpose grants to students enrolled in program other than 
theology or. religion at regent-approved institutTons in the state 
(idem, § £0 f to 609, McKinney, 1969; § 6lO, McKinney, 1969; § 620, 
McKinney, 1971). The law provides for direct aid to private institutions 
(idcfTi, §6^01, McKinney, 1373). The state is also authorized to give 
enrollment grants to students in' private medical and detdl schoofs (idem, 
§6^03, McKinney, I97W . 

The commissioner of education is authorized to enter Into a contract 
with a private institution provided the institution is incorporated 
within the state, granting one or more degree programs, meeting regents 
standards for certification, elegible for state aid und^r the United 
States Constitution, and a financial statement with the state (idem, 
§6^01, Mckinney, ' 1973) . The commission can also contract with private 
institutions for special, testing, counseling, and tutorial services 
(idem, §6^51. McKinney, I973J. The State University trustees are 
epnpowered to promote and participate in i nte r i ns t i tu t iona 1 arrangements 
between nonpublic and public institutions of higher education (idem," 
§355(1) (g) , McKinney, 197M. 

Master P lans 

This study analyzed two New York master plans. The first entitled 
E.dtiC3tion Beyond High School,' was published in 1972. The plan makes*a 
number od recommendations involvi'^ng private higher education. One is 
for the development of a comprehensive system of pos tsecondary education 
that would decrease duplication, maximize use of faciliti-es, ^nd promote 
efficiency through i nte r i ns t i tut i ona I cooperative ventures (Reagents for 
the University . . ., 1972, p. 261). Another^ is for the development of 
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a planning and management information system for all postsecondary 



education (ibid., p. 262).. In the area of undergraduate, groduate, and 
professional progran^^ (ibid., p. 266) the plan discusses way :o evaluate 
programs and eliminate duplication jn light of the current enrollment 
and rranpower projections. This involves as sess i ng programs currently 
available In hoth sectors in the state and taking action accdrdinglv. 

In the^ area of facilities the plan recommends that private insti • 
tutions ree-valuate current construction plans and analyze ways to in- 
crease facilities utilization (ibid., p. 270- The regents felt that 
the future enrollment and financial picture made maintenance and debt 
service costs significant factors contributing to a potential crisis, 
for private institutions (ibid., p. 236). 

For the first time the Commission on Independent Colleges and 
Uni vers i t ies .submi tted their own mastd'r plan and subsequent recommenda- 
'tions. Five of the six recommendations were approved. They were*: 

1. that the State's Scholar Incentive Program be 
rapidly expanded to make collegiate choice between 
public and private' institutions less decisively 
centered upon family economic circumstance. 

2 . that the private two-yeaT col leges be 
c>dmitted to full partnership .status in the 
State's -effort to expand its network of community- 
junior col 1 eges by i nc 1 us i on in the e 1 eg i b i 1 i ty 
tables of the Bundy program. 



\ 



3. that New York State's system of direct j 
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tutional aid (the' Bundy Plan) be r^afj/'rmed and its 
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schedule of grants to private institutions 
funded, at the very least, at levels sufficiently 
high to reflect the erosion the program has 
suffered, through inflation, the past four years. 
"k. that the Regents Scholarship Program be 
continued as one of the principle vehicles 
for encouraging excellence and aspiriation 
• among our young women and^men. 

5- that the Regents create a second 'scholarship 
program specifically reserved for successful com- 
munity college and junior college graduates who wish 
to t.'ansfer to a four-year institution to complete"" 
a baccalaureate program [ibid.]. 

The regents would not reaffirm the principle of '*categor i cal aid" 
to the private sector or that private, institution engineering programs 
were eligible for such aid (Ibid., p. 237)- 

The regents' 197^ plan, entitled Postsecondary Education in Transition 
deals with problems affecting all sectors of postsecondary eoi'cation. 
In discussing programs tHe plan notes the current problems related. to 
manpower and declining enrollments that require reeVa 1 uat iofi of existing 
programs (Regents for the University . . . , 197^, PP- 8, 9- 10).' 
In t^he health fields^ the plan advocates the continued use of the private 
sector to meet the state's health manpower needs (ibid., p 11). 

In the area of financial problems*, the plan -ecommends full impie- 
mentations of the tuition assistance program (ibid., p.^7)t and the 
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deye lup .cnt of a new institutional aid progran to allow institutions 

to nake adjustnents to inflation without increasing tuition (ibid., 

p. ^8). The plan also recommends the' cont i nuat i on of a pr i va te- i ns t i - ^ 

tution aid program based. on the number of degrees awarded (ibid., p, 52). 

The state education department is directed study* the issue of the 

state's rcle in providing aid to private institutions experiencing 

f i nanc i a 1 difficulties (ibid.)*, ^ 

in" health professions education the plan recofTmends aid to private 
medical and dental schools to expand enrollments. Th'e plan advocates 
a capitation aid program for private institutions providing health 
programs (ibid:, d. 55). • ^ 

The regents app 1 auded p'rog rams in interinstitut iona 1 coope rat i on and, 
will continue to encourage such programs through funding requests (ibid., 
p. 7^)- ^he plan also recommends that programs with low enrollment not 
be duplicated within a geographical area If the program is not essential 
to an institution'-; character (ib-id., p. 75). 

North Carol ina * 
Summary . North Carolina has 56 public and ^3 private postseCOndary 
institutions (U. S. Departmen of Health, Educatfon, and Welfare, 1975,^ 
p. xxii). Private i ns ^ i tut i ons enro 1 1 Ik percent of the total enroll- 
ment in postsecondary institutions within the state (idem, 1975a, p. 70) . 
the boa'd of governors of the University of North Carolina is responsible 
for ueveloping a coordinated system of higher education within the state 
(N.C. Stat., §116-1 et seq., 1971). The board is also charged with 
developing plans for public and private institutions (idem, §116-11 (l), 
1971). The state is in theprocess of developing a five-^year plan, but 
it was unavailable at the time of this research. 
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^ Sta t utory Law 

North Carolina's not-for-profit corporation law governs, anK)ng others, 

the cbtab 1 i shment of nonprofit corporations formed for educational 

purposes (idem, §55A-1, 1955). The board qf governors of the University 

of North Carolina is empowered to prescribe standards for a pos tsecondary 

institution license to confer de'jrees (idem, §116-I5v 1971)- j^he board 

nay rev9ke the license of any private institution failing to meet minimum 

standards (idem, §116-I6(c), 1971). 

The board of governors of the University of North Carolina, in . 
consultation (vith private colleges and universities, is directed to pre- 
pare a plan for the state's system of postsecondary education (idem, 
§116-11(1), 197?^, and to "ass&ss the contribution*^ and needs of the 
private colleges and universities of the state." All requests for 
financial aid by the private sector are reviev;ed by the board before 
presentation to state agencies including the general assembly (idem, 
§11-6-11111), 1971). 

In the area of benefits North Carolina nonprofit private educational 
institutions are exempted from property tax (idem, §105-278(1), 1939; 
N.C. Const. Art. 5, ^2(3), 1971). T^e state also sponsors a contract 
progjw" with private institutions administered by the. board of governors. 
The terms of the contract provide that the state will pay a sum of money^ 
designated by the general assembly to private institutions for each North 
^arolina resident enrolled. The school agrees to provide a scholarship 
program each year for needy students equal to the amount received (N.C. 
Stat., §116-19. 1971). The State Education Assistance Program provides 



a pdckaye of grants, loans, and w6rk-study or other employment for 
residents of the state at tend i ng^pub 1 i c or pr i vd f^^North Carolina post- 
seconcary institutions (idem, §116-201 et seq., 1971). 

The state has a program of scholarships and loans for state stuaents 
enrolled in the health services programs at accredited institutions 
(idem, ^131-121, 1969). The North Carolina Genera.l Assc bly has also 
enacted legislation grating direct aid to^ several private medical and 
dotal colleges ^^r the number of state students enrolled in their health 
services prograns (Gen. Assembly Chs. 1006 and 1112, 1971). 

Ohio 

* Summary . Ohioa has 33 public(^^nd 71 private pos tsecondary educational 
institutions within its bord^'rs (U.S. Department of Health, Education, 
and Welfare, 1975, p. xxii). The, firivate sector enrolls 25 percent 
of the total enrollment of Ohio pstsec'ondary institutions (idem, 1975a 
p. 70) . The Ohio Board of Regents is the body charged with governance 
of the state's public system of higher educat ion .and the coordination 
and planning for pos tsecor iary education within the state (Ohio Rev. 
Stat. ,§§ 3333.01 to 3333. 15 et seq., 1963) . The state's master plan 
dealt with issues involving orivate higher education. 

S ta tutory Law 

The Educational Corporation laws govern the formation of nonprofit 
pos tsecondary education institutions (idem,§§ 171-^.01 to 1713-09 et 
seq.^ 1954)- Such educational corporations must have. a certificate 
of authorization from the board of regents to operate in the state 
(iden, § 1713-02, 1971). The board is authorized to set standards for 

2u.: 
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certification (idem, §1713.03. 1967). The cer t i f i ca te^can be revoked 

f^iden, §1713.0^, I967), and the board can get a res'training order 

aqainst any institution that awards degrees without the certificate 

(iderr^, sl7!3.06, 1967). 

Tne Ohio boaid of regents was established for the governance of the 
publ ic- systen of higher education along with the coordination of public 
and private por^t secondary education (idem, §§3333.01 to 3333.15, ^963; 
see §3333.0^.. 1973) . The board of regentj is also directed to develop 
a master plan that wM I consider the needs of the people apd the role 
of the public and private sectors (idem, §3333.0^: (A), 1973). 

Ohio grants certain benefits ^to the private sector. Th? law states 
that "public'* colleges and academies are exempt from taxation (idem, 
§5709.07, 1969) and, further, defines ar.y property used for educational 
institutions as being used for a public or charitable purpose and there- 
fore exempt (idem, §5709.11, I969) . Private institutions ere granted 
access to the eminent domain powers of the board of regents {Idem^ 
§§3377.01 to 3377.16, 1968). In order to provi de hea I th services the 
state has authorized the board of regents to enter into a contract with 
private accredited medical and dental schools to enroll a designated 
nun.ber of state citizens (idem, §3333.10, 1973). The state is also 
authorized to enter into con*"racts with private institutions fo'' aca- 
dem'c programs not offered by the state (idem, §3315.09, 1965). 

Master Plan 

Ohio's plan, entitled Ohio Master Plan for Public Policy in Hig her 
Education 1971 deabwith the private sector and its relationship 
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to public hiyher education. The plan discusses the future role of private 
higher education and how to solve its financial crisis. "The Board 
believed it will be to the social, educational, and economic advantage 
of Ohio and Ohio taxpayers to give still further attention to the welfare 



plan states that private colleges, through better utilization of facili- 
ties by expanding enrollments, can fill the need to provide additional 
opportunities for state citizens at the bachelors degree level (ibid., 
p. 5, 13, and 

The plan makes several recommendations for the private sector. One 
is the aoubling of enrollment in the 1970s. Another is for ad !onal 
and improved programs for financial assistance to students. Third, the 
private sector Is to be encouraged to enroll graduates of associate 
degree prograira f rom community colleges through a contractual agreenent. 
I'he private instif.jtion would charge student tuition equal to that 
charged in state schools and receive a grant for the uaiance equal to 
the institutions usual tuition rate. The state is also to give direct 
financial assistance to private institutions (ibid., p. 1^). The plan 
cautions that nj private inst'Votion should be under compulsion to 
participate in state assistance programs (ibid., p. 15). 

In the area of dentistry and medicine, the plan recommends that 
current pubhc and private school enrollments be expanded, alleviating 
the necessity for new public facilities (ibid., pp. A8, 56, 58). The 
state is asked to continue its contracts with ;.ivate institutions in 
f^is area (ibid., pp. 58,77). 



of our pr i vo te oo I ! 



nio Board of Regents, 1971, p. 3). The 
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Finally, the Board of Regents recomfnenas an allocation to the Ohio 
College Library Center under contract to provide books on permanent 
loan to private i tis t i tu t ions (ibid., p. 77). 

Oklahoma , 
bu^^.ary . The state has 27 public and 15 private institutions within 
its borders (U.S. Department of Health, Education, and Welfare, 1975, 
p. xxii). The private sector enrolls 16 percent of the total enrollment 
in postsecondary institutions in Oklahoma (idem, 1975a, p. 70). The 
State Regents for Higher Education are directed to plan and coordinate 
public and private postsecondary institutions (Okla. Stat. Ann. 70, 
53201 et seq., 1971). The state's master plan, Oklahoma Higher Education , 
discusses the coordination of t^ private sector with the state system 
of higher education (Hobbs, 1971). 

Statutory Law 

The not-for-profit corporate law generally regulates the formation of 
religious, educational and benevolent corporations (Okla, Stat. Ann 18, 
§5^1 et seq.). There are also specific regulations governing the 
establishment of private education corporations within Oklahoma (idem, 
70, §3^101 to ^105, 1971). The State Regents for Higher Education are 
directed to set standards and regulations for the certification of 
institutions not accredited by a regional accrediting agency (idem, 70. 
§^103, 1971). Private institutions must be accredited by either of the 
above organizations before they receive authority to grant degrees (idem, 

70, §Mo^. 1971). 
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The State Regents for Higher Educat ion'Vnay coordinate pf'ivate 
denoni nd t i ona 1 and other institutions of higher learning with the state 
system under regulations set fo^th by the state Regents" (idem, 70, 
§3206, 1971; Okla. Const. Art. 13A, 1970 However, the regents nay 

not provide financial aid to private institutions under its coordination 
through appropriation from the legislature (Okla. Stat. Ann. 70, §3212, *- 



The state of Oklahoma provides tax exemptions to nonprofit educa- 
tional corporations on property and other i cems used for the appropriate 
objectives of the educational corporation (Okla, Const. Art. 10, 6, 
1910; Okla, Stat. Ann. 68, §2^05, 1971). The state also has a tuition 
aid program for citizens enrolled in accredited institutions vJithin 
the state (Okla. Stat. Ann. 70, §626.1 et seq., 1971, see especially 
70,, §626.7, 1971). The state's loan prpgram operates under the same 
stipulations as the tuition grant program (idem, 70, §623, 1971). 
The regents also have developed a television instructional system used 
by public and private institutions in Oklahoma (idem, 70, §2166, 1971). 

Master Plan 

The state's master pian for pos tsecondary education recommends that 
the regents and educators in the private sector continue to investigate 
and develop new cooperative ventures. The types of cooperation include 
information-sharing, televised instruction, and joint educational 
programming planning (Hobbs, 1971, p. 25). The plan also states: 



1971). 



With the beginning of a new decade in higher 



education, it is time for a fresh approach to 



possible avenues of cooperation between the public 
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and private sectors of higher education. More and 
more, all institutions are coming to be viewed as a 
single national resource. Oklahoma should also look 
upon its institutions of higher learning as a single 
resource with a view toward utilizing this resource 
for the people in general, and for the good of. both 
partners in the higher education enterprise [jbid., 
pp. 25-26]. 

Oregon ^ 
Summary. Oregon has 20 public and 20 private postsecondary institutions 
within its borders (U. S. Department of Health, Education, and Welfare, 
J975, p. xxii). Oregon, pr ivate institutions enroll 11 percent of the 
total number of students enrolled In postsecondary education in Oregon 
(idem, 1975a, p. 70) . The state board of higher education manages and 
supervises public higher education within the state (Ore. Stat. Rev., 
§§351,010 to 351-260, 1973). The Educational Coordinating Council 
coordinates, develops, plans, and sets policies for the state's public 
and private postsecondary education institutions (idem, §§351.265 to 
351.290, 1965). The comprehensive, plan for postsecondary education in 
Oreg'-n is in developmental stages. Rowever, the state provided several 
planning documents dealing with the goals and governance of public 
higher education and goals encouraging cooperation with the private 
sector. 

* ^§tatutor y Law 

The Stat not-for profit laws include the formation of educational cor- 
p('rations (idem, §§61.003 to 61.950, 1S69). The state board of higher 
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education must set standards and approve degree programs of postsecon- 

dary educational institutions within the slate (idem, §351.710 to 351. 

706, 1959) The board has the power after a hearing to revoke the 

authority to grant degrees (idem, §351.720, 1959). 

The Educational Coordinating Council is composed of representatives 

of, public and private institutions who are not institutional employees 

(iden, §351.270. 1973). The council is directed to: develop data systems 

and policy information; establish policy and program objectives according 

to educational needs; a'^d propose systems to achieve objectives for both. 

public and private sectors of postsecondary education within the state 

(idem, §351.270, 1973). 

• The state benefits include the exemption from income tax, property 

2 

tax, and inheritance tax. The State Scholarship Commission awards 
scholarships and loans to needy s tudents enro 1 1 ed in public or private 
institutions in Oregon (idem> §3'!8.505 to §620, 1967). 

The state also has a program that allows the board of higher 
edu(fation to contract for services within the private post, condary ^ 
institutions to increase the educational opportunities wT't^in the state 
(Idem, S52.710 et seq. , 1971; see especially §352.730, 1971). The 
statute states: 

(l) Independent institutions of higher education 
in the state a sunstantial share of all post- 
secondary students in Oregon and such non-public 
i ns t i tu t i ons make an impor tan t con t r i bu t i on to 
postsecondary education in Oregon. 



(2) The state's duty to support the achieving of 
public welfare purposes in education may be, in . 
part, fulfilled by the state's support of those 
non-sectarian educational objectives achieved through 
non-publ ic post secondary institutions. 

(3) Many of Oregon's private and independent insti- 
tutions of higher learning face serious financial 
difficulties and, should any of these institutions 
be forced to close, many x>f their students would 
seekAadnii ss i on in public institutions creating an 
added financial burden to the state and ari ^impa i r- 

V ^ ment df postsecondary education in Oregon. Such 

hazards nay be substantially reduced and all educa- 
tion ' n the s tate improved through the purchase of 
non-sectarian educational services from Oregon's 
private and independent institutions [idem, §352.^ 
710, 1971]. ^ . 

Pennsy 1 van i a 

Summary/ . Pennsylvania has 32 public and 11^ private postsecondary 
educational institutions (U. S. Department of Health, Education, and 
Welfare, 1975, P- xxii). The private sector enrolls ^1 percent of 
the total number of students i n postsecondary institutions in the 
state (idem, 1975a» p. 70). V/ithin Pennsylvania's deoartment of 
education the state board of education is the governarice body for the 
state's public institutions and ^9 charged with the coordination for 
the public, quas i -pr i va te , and private institutions of the state 
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''^urdons Penn. Educ. Stat. Ch." 71, g)l8.1, 1972; Ch. 71, §10.^0, 1969). 
Mie state's master plan considers a 1 1 post secondary institutions in 
Pennsylvania. 

Statutory Law 

The state's not- for-^pro^ i t corporate law governs the * format ion of 
educational institutions (idem, Ch. 1 5 , § 730 1 , ^372) . Corpora t i or. s 
contalnin-; the world ''coMege'^ or '^unT ver^ i ty" in their name must nave 
the approval of the state bo<^rd of education tibid., § 7313(c), 1*972) 
which sets standards and ^^ual I f i cat ions for such corporations (^;dem, 
Ch, 2k, §2A21, 1963). board has the power to visit colleges and 

universities and to revoke the authorization to award degrees (ibid.. 



122/*, 1963). 

The department of education (idem, Ch. 71, ^OAO et seq., 1969) 
is administered by the board of education (ibid., §118.1, 1972). 
Under the board of education is the Council on Higher Education, the 



planp'ng and coordinating body for pos tsecondary institutions in the state 
(Ibid.) Pennsylvania has a complex system of institutional types ^ 
coordinated by the council. Some institutions are state owned, while 
other are state-related institutions, defined as private corporations 
receiving a major portion of their funding from the state. There are 
also state-aided institutions (Purdons Penn. Mist. Stat. Ch. 385, §2, 



several benefits. First, these institutions are exempt from taxation 
under Pennsylvania law (Purdons Penn. Rev. & T. Stat. Ann. Ch. 72, 
§§3402-303, 1935; 3244, 1935). Pennsylvania has an institutional 
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educational institutions 
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assistance grant that gives*direct aid, to private institutions for 
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each scholarship recipient enroHe/ vPurdons Penn. Educ. S.tat. Ch. 2k, 
§5181 et seo., 197^). The law also allows the state to contract with 
the^pr'lvate sector for special services through the Higher Education 
Opportunities Act (ibid. ,§ 2510-301 , 1971). .Pennsylvania is also 
authorized to provide appropr iat ions^to educational 'nstitutions for 
facilities or real estate purchases (Purdons Penn. Rev. & T. Stat. Ch. 
72, §3^8^, 1911). The law defines a state aided institution as one that 
receives public funds directly or indirectly for construction or remodeling 
of bui icings (Purdons. Penn. M isc. Stat. Ch. 385, §2\ 1967). The Hijgher . 
Educatipn Facilities Authority provides loans for facilities construction 
(Purdons Penn. Educ. Stat. Ann. Ch. 2A, §5501 et seq., 19^3). 

The state has several programs of direct aid to students. The state 
scholarship program is for students enrolled in publlc^pr private higher 
education (ibid., § 5151 et Seq., I966). A Senatorial Scholarship Program 
is also available (ibid., §§ 16-16-21, I96I). The Pennsylvania Higher ^ 
Education Assistance Authority provides guaranteed loans to stu^jfa^its 
attending public or private approved institutions (ibfd., §5101 et 
seq., 1963). ' 

Ma ster Plan 

Pennsylvania's Master Plan, entitled The Master Plan for Higher Edu- 
cation in Pennsylvania , W2S published in 1971. If< regard to the private 
sector it states: 

I ndependen t col 1 eges and universities const i t ute an 
i'oportant portion of the Commonwealth's total program 
of higher education. As diverse institutions they 
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carry out somewhat different fnissions which they have 
defined for themselves> and tney serve somewhat 
different cofiSti tuencies , all related, nov/ever, to ^ 

y 

\ 
\ 

Commonv^ea 1 tH^ needs . Unless continued and future^/' 
ass \ stance independent institutions can be made 

(a) directly to the institutions through expanded 
St ardent scholars hi ps and Ipans , (b) di rect ly to 
I chartered i ns t i tu t ions ^ th rough Interest-free loans 
for educational facilities a^d (c) drnectly through 
contractual arrangements for support of ' particulars^ 
programs , Pennsy 1 van i a ' s i ns t i tut i ons will face 
problems that will threaten their survival [Srate 
Board of Education, 1971, p. 3]- 
The plan recommends that interest-free loans for Construction of 
facilities at private institutions be made after approval by the appro- 
priate state agencies. The plan also suggests that con t racts w i th priv^ 
institutions niay be the best way to meet program objectives (ibid.) 
The acceptance of state money, however, wou 1 d* requ i re public accounta- 
bility on the part of the private institutions even thougTi the state 
was committed to a diversified sector (ibid., p. 19). Finally the 
plan recommends i n ter i ns t i tut i ona 1 cooperation efficiently to provide 
programs and services for the state (ibid., p. 3) . 

Tennessee 

S umma ry . Tennessee has 19 public and ^3 private institutions within/' 
its borders (U. S. Department of Health, Education, and Welfare, 1975, 
p. xxii). The private institutions enroll 2^ percent of the students 
in higher education in the state (idem, 1975a, 70). The Tennessee 
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Higher Education Commission ha.s planning and supervisory responsibilities 
for the public system of higher education (lenn. Code Ann. ,§§ ^9*^201 
to ^90^212, 1967); however, in drafting the master plan^. the convnission 
sought input from and discussed problems in the private sector. 

Statutory Law 

Tennesse not-for-profit corporate law governs the formation of educational 
corporations (idem, §§^8-1201 to ^8-1206, 1909). Tennessee provfdes ror 
the licencing or certification of degree programs through'^pQt i tion to 
the Higher Education Conmission (idem, §§^^9-3901 to ^9-3925, 197^ see 
especi^lly §A9-3803(n) , 197^). This provision covers both public and 
private postsecondary educational institutions, along with proprietary 
schools (idem, §^9"390^, 197^). The commission evalDates an institution 
on the basis of: the quality of course offerings; the adequacy of 
facilities; the qualifications of the personnel; the financial stability 
of the institution; and the quality of the general administrative pro- 
cedures followed by the institutions (idem, §^9-3907(1)', 197^). 
Institutions accredited by an accrediting agency recognized by the 
National Commi ss ion x)n Accredting will be considered in compliance 
with this act (idem, §^9"3925, 197^). \ 

The Hi r Education Commission was established to plan and 
coordinate public higher education in Tennessee (idem, §^9~^201 et seq., 
1967). Although private institutions have no formal connection with 
the commission, the commission established an advisory cormiittee of 
representatives of the private sector in 1971 (Tennessee Higher Education 
Commission. '3/3, p. 19). 
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The real and personal property of educational corporations are 
exempt from taxation (lenn. Code Ann., §67-5 1 1 858, and §67-51^f 1973). 

The Tennessee Student Assistance Agency was established^ to ad- 
minister a tuition grant program (idem, §§^9~5001 to 5025, 197^). The 

tuition grants are given to n^edy students attending accredited institu- 

i , 

tipns K'thin the state. The state has also entered into a contract with 

hjeharry Medical Co! lege 'and Vanderbilt University (private institutions) 
to increase the number of state students enrolled in their medicals 
schools, dental schools, and graduate level nursing programs (idem, 
§^9^^211, 1972). The state pays the schools for each state citizen 
enrolled, not to exceed the per student appropriation at the medical 
school (ibPd:)* The stdce also has sponsored a loan program for medical 
and nursing students in both institutions (idem, § ^'9"5006, 197^). 

Master Plan 

-The master plarf, ent i 1 1 ed H i ghe r Education for Tennessee ' s Future , was 
published in 1973. As one of its goals for the private sector, the com-") 
mission lists minimizing the competitive r«lationship between public and 
private higher education so that duplication and waste can be av5ided. 
(Tennessee Higher Education Commission, 1973, p. 2). The commission 
attempted to gain a full exchange of information between the public and 
private sectors by establishing an advisory committee (ibid., pp. 1^, 
19). The commission also supported the tuition grant program, federal 
program of student assistance., and contractual agreements for specialized 
programs as means to stem the enrollment decline in the private sector 
(ibid., p. 20) It noted that "if the tuition gap between public and 
private institutions becomes greater, the shift of enrollment to public 
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colleges is expected to accelerate, thus Increasing the financial burden 
on the state'' (ibid. , p. 23) . 

Texas 

Summary . The state has 81 public and 55 private pos tsecondary institu- 
tions within its borders (U. S. Department of Health, Education, and 
Welfare, 1975, p. xxii). The privat^ institutions enrolj '6 percent 
of the students who matriculate at Texas school s idem, 1975a, p. 70). 
Under the Higher Education Coordinating Act of 1965, the coordinating 
board of the Texas College and University System is directed j develop 
plans for the orderly growth of* the Texas system of higher education 
'and to ertlist the cooperation fo the private sector in the' planning 
process (Verrton's tex. Slat. Ann. Art. 2919-e-2, §§ 1 to 27, 1965, 
especial ly Art. §2919-e-2, §21, 1965). 

Statutory Law 

Texas not-for-profit corporate law covers educational corporations 
(idem. Art. §1396-1.01, 1961) which are allowed to confer degrees and 
perform all duties necessary to carry out their stated objectives (idem, 
Art. §,1302-3,02, 1961)'. All nonprofit institutions of learnjing are 
exempt from taxation (idem, Art. §71.50.1, I9O7). 

The coor^fi nat ing board is c;iven specific direction regarding Its 
relationship wi th the private sector. The board is to: enlist cooperation 
from private institutions in developing statewide plans; encourage 
cooperation between public and private institutions on a shared-cost 
basis as permitted by law; consider the existing academic programs 
in the private sector In determining the need for new program In the 
state's higher education system; and cooperate with the private insti- 



210 

tutions to achieve the goals of this act for an efficient and high- 
quality system of higher education in the state (idem, Art , -§2919-3-2, 
21, 1965). 

The state's financial relationship with the private sector has 
several aspects. The coordinating board is authorized tp aw^rd tuition 
equalization grants to TeAas residents attending approved institutions 
in the state's private sector (idem, Art. §265^h, 1971). The board has 
also entered into a contract with Baylor University Medical and Dental 
Colleges for i ns t ruct i ng Texas residents in medical and dental studies 
(idem, Art. §61.091, 1971; Art . §61 .201 1971 ; see gen. Art. §2019 e-2.1, 
1, 1969). 

Master Plan • 

The coordinating board of the Texas College and University System believes 
in a continuous planning process. The original plan was drafted in 1 965\ 
and has been updated tw i ce through reports to the state legislature. / 

The original plan. Challenges for Excellence , has several recom-/ 
mendations concerning the private sector. It is obvious from this plan > 
that the central issue facing the state in 19^9 was how to provide for 
the enrollment increases projected through I98O. The three alternatives 
under consideration were: to expand existing senior colleges, to contract 
with private colleges to increase their enrollment and accomodate state 
students, and to stabilize enrollments in existing institutions and 
build new facilities (Coordinating Board, I969, p. 11). \The plan 
elected number three (ibid.) and proposed six new senior colleges (ibid., 
p. 20). In the area of health education, however, the pian proposed that 
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the eni^ollment of Baylor University's Medical and Dental Colleges be 
expanded to enroll more Texas students through a contract v/ith the 
institution (ibid., pp. 23, 2^, 31) • The board also recormiended 
establishing two new medical education facilities in the state system 
(ibid., pp. 2^725), although a ninority report recommended no new 
facilities until an assessment of need could be made in 197^ (ibid.. 



The 1973 Annual Report has more to say concerning private higher 
education^ role in the state. The board endorsed a proposal to contract 
with Southern Methodist University to provide state citizens additional 
space in the S.M.U. Law School (Coordinating Board, 1973, p. 13). The 
report also acknowledges that a task force of health experts would 
be repor t i ng* the i r results regarding health education j. Texas (ibid,). 



Texas Higher Education I968-I98O , published by the coordinating 
board in 1975, has several recommendations which would directly affect 
the private sector in the state. The report states that educational 
opportunities can be expanded for state citizens through modification 
of the role and scope of public institutions and through contracts with 
private institutions in some areas (Coordinating Board, 1975, pp. 5~6) . 
The coordinating board recommends that no new senior- level institutions 
or professional schools be established in the next two years (ibid., 
.pp. 5~9) . The board recommends that no new law schools be established 
and feels that state needs can be met by expanding existing law schools 
(ibid., pp. 5-13). A 197^ study also reconr^cnds that no new medical 
facilities be established and found that, needs could be met by expanding 
existing medical facilities (ibid., pp. 5*13, 5-1^). Finally, the 
report recommends the retention of the tuition Equalization Grant Program 
(ibid., pp 5-26). 



p. 27). 
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V i rg i n i a 

S urr^nary . Virginia has 36 public and 3^ private institutions (U.S. 
Department of Health, Education, and Welfare, 1975, p. xx i i ) . The 
private sector enrolls 1^ percent of the total enrollment in Virginia 
higher education (idem, 1975a, p. 70). The State Council of Higher 
EduCaCion for Virginia is the coordinating body for public higher 
education (Va. Code, 523"9.3 et seq., 197^). The state's master plan, en- 
tit 1 e d The_J/Jj;^j^^ (157/4)^ deals with the 
public sector but Includes data, plans, and recommendations regarding 
the private sector. 

Statutory Law 

Virginia's not-for-profit corporate law governs the establishment of 
educational corporations (Va. Code, §§13.1-201 to 13.1-296, 1975), 
which may not use the title "college" or "uni ersity" unless they have 
been properly certified (idem, §23-8.1, 1970). Degree -gran t ing insti- 
tutions established before I968 were certified by the board of education. 
An institution is now certified by the State Cc icil of Higher Education 
(idem, §23-9, 1968). Fines are levied foi violations of these laws 
(ibid.). Educational institutions are exempt from property and sales 
tax (idem, §58-12, 197^; Va. Const., §183, 1970). The State Council 
of Higher Education for Virginia is responsible for the coordination 
of public higher education (Va. Code, §23-9-3 et seq., 197^). The 
act st^ es that the purpose of the council is "to pronx)Ce the develop- 
nent and operation of an educationally and economically sound, vigorous, 
progressive, and coordinated system of higher ert^cation in the state 
of Virginia' (idem, §2j-9.3, 19/A). 
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The duties of the council include the preparation of plans for a 
coordinated system of public higher education. The council is also to 
serve in an advisory capacity on acrdemic, administrative, financial, 
and facilities matters to institutions whose primary purpose is to 
provide education in areas other than religion. The council may review 
contracts for services or other joint activity between public and private 
institutions (idem, § 23-9. 6: 1 (L) , 197^) The council has an advisory 
corrfmi ttee composed of members of the private sector to advise the council 
of problems facing that sector and the ramifications of the council or 
state programs (idem, §23-9.10:2, 197^). 

The state of Virginia amended its constitution to allow students 
rattending private institutions to receive grants from the state and to 
allow contracts between public and private institutions (Va. Const. Art. 
8, §11, 197^)- Virginia has instituted a tuition assistance loan 
program to students in the private sector (Va. Code §Zj-^.l and §38.11 
to §39 18, 1972). The state has also established the Virginia College 
Building Authority as a means to acquire loans--using tax ^.xempt bonds-- 
for construction of buildings in the private sector (idem,§ 23*3.2 and 
§30.23 to §30.238, 196^). 

Mas te r P Ian 

The Virginia Pian for Higher Education was published by the State 
Council on Higher Education for Virginia (197^). In discussing 
accessibility as a goal the plan cites the need to reduce the differen- 
tial between public and private sect tuitions and notes that the state 
efforts in this regard should be continued (l&id., p. 1 . bxcellence, 
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another goal, is intended to enhance Institutional diversity through 
strong public and private sectors (ibid., p. 17), The plan stressed 
the need for greater coordination of both the public and private 
sectors as a means of strengthening both while maintaining diversity 
(ibid., p. 21). 

In light of these goals, the plan makes several recornmenda t ions 
that affect private institutions. First, the plan reconrr.ends increased 
financial support to both sectors for student-assistance programs based 
on financial need (ibid., p. 26). Second, the plan notes that the con- 
tinuation of the private sector should not be at the expense of the 
public sector (ibid., p. ->?), but reco.-Tvnends a constitutional amendment 
to allow contracts with and financial aid to students in the [ *vate 
sector (ibid., pp. 27*28), Third, the council recorr^ends that contractual 
arrangements with private institutions be promoted to meet state program 
needs (ibid., p. 37). The council also includes the plans submitted 
by private institutions. This in noway implies council approval of 
them, however; they are presented for information and were considered 
in developing the Hocument (ibid., p 111). 
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Footnotes 

' Alfred University: . N. Y. Educ. §355(la) (McKir.ny, 1968); §6101 to 
§610'4 (McKinny, 1972); §§ 398, 399 (McKinny, 1S69); Cornell University 
N.Y. Educ. §305 (McKinny, 19'<9); §5701 to 5716 (Mckinny, 195^4) C.C.N.Y 
Code §620 to 5627 (McKinny, 1971). ' 

2 Ore. Rev. Stat. §§316.277 (1963; §3707.130 (1970; §307.1'»5 (1970 
§307.195 (1971). 
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The Meaning of "Private" Today 

This study, has presented the legal doctrine of state action as a means 
to define the distinction between public and pf vate actions^ NStatutes 
and master-plans indicate the degree to which states and private insti- 
tutions have established interdependent relationships. These relation- 
ships will now be discussed' in light of the state action doctrine. 

> 

"State Action" 

This discussion is not an attempt to develop a yardstick for state 
action. Only by "sifting facts and weighing circumstances" will a 
court arrive at a decision on a question of "state action." We can, 
however, outline the significance of existing relationships in light 
of the case law. 

It is apparent that a number of contacts have an insignificant 
effect on the issue of state action by a private institution. For 
example, certification and licensing programs aTre not instituted to 
control the college or university, but only to protect the public 
from fraudulent programs. Such involvements between the government and 
privdte entities do not establish an interdependent relationship. 
Financial aid to students enjolled in higher education within the state''s , 
borders are in the same category. To deny such-programs to students ' 
who choose to enroll in the private sector could be viewed as dis- 
crimination against state citizens who elect to attend private insti- 
tutions. 
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Several other contacts - although benefitting private institu- 
tions - likewise seem insufficient by themselves to support the "state 
action'' argument. One, the tax exempt status as discussed in Chapter 
2 may be inandated by the Fi rst .Amendment "free exercise" and "establish- 
ment clauses" to all nonprofit corporations. The few cases in which 
private institutions obtained eminent domain powers are given little 
significance in the case law. Taken collectively these cont£cts do not 
indicate an interdependent relationship between the state and private 
institutions. . , 

Nor have the njmber of interdependent relationships been sufficient 
individually to yield a finding of state action. Such arrangements as 
financial aid to programs, consortium agreements, or contracts alone may 
not be significant, depending on their nature. Categories three and 
four have the largest number and most complex set of these types of 
contacts between the state and the private sector. 

One argument for financial aid programs is that they provide 
students with the freedom to choose between public and private higher 
education. Such freedom of choice has been diminishing as a result 
of tuition increases in the p ivate sector. Another argument is that 
they are helping to ensure the survival of the private sector during 
its present deteriorating financial condition. Both arguments can be 
significant to a findi i of state action. Such plans, it could be 
argued, give special favor to the private sec to/-, 'whether explicitly 
expressed in the statutes or evi denceds impfy by^the existence of the 
aid plans, because the state is relying on the sector to educate'^ 
portion of its citizens. Illinois, Minnesota, New Jersey, New York, 

i 
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North Carolina, and Pennsylvania seems particularly vulnerable to such 
a ruling simply because of the number of financial aid programs granted 
to students and institutions in their private sector;.. it should be 
noted that some of these aid- programs indicate that the state is opting 
to meet 1 tVheed through programs - sucn as in law or medicine - pro- 
vided by the private sector, instead of establishing new public facilities, 
The master plans of these states verify that this is what they have done. 
A significant i n te rdepende,nce thus appears to exist, giving weight to 
the pdsition that at least in such prograrns as law or medicine, private 
institutions can be viewed as an agent of th,e state. ^ 

In the area of contracts, the issue is whether the contract creates 
obligations and duties for a private institution that make it an agent 
of the government. It seems, for example, that contracts with private 
institutions to increase the number of spaces for medical, law, or 
dental students in the private sect-r in order to expand state programs 
would be vulnerable to a finding of state action, just as a consortium 
or cooperative arrangements between public and private institutions to 
meet statewide regional needs may yield state action. This is particu- 
larly true when such ar rangerren ts require the private institution to 
subject itself to mandatory coordination and planning by■^a^state agency 
or to submit extensive annual reports to the state. N 

The existence of aid programs and contractual or consortium arrange- 
ments provide fuel for the pub 1 i c- f unc t i on argument. At the same time, 
there is also a preponderance of language in the statutes and master 
plans that lends credence to an affirmati^^e finding that private insti- 
tutions are performing a public function. Coordination and planning 
also give more weight to the public-function argument. 

2,)(/ • 
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inrerests of a political entity have now been injected Into the 
decisions legarding any programs that are part of the relationship 
between that entity and the institution. As such relationships multipi/, 
the result could be loss of diversified programs and types of institutions. 

Statutory relationships have taken the form of grants-in-aid, con- 
tracts, consortiums, and coordination etiorts on the part of the st :e. 
In such p-ograms, private institutions are dependen. on state aid in 
providing education in an econo^n i ca 1 1 y feasible way, while the state 
becomes dependent on the private institutions to educate portions of 
tr.e state citii^enry. Such dependent relationships significantly alter 
the private character of the institutions, .hich become subjected to 
political pr3^sure because of their increasing importance to the state's 
system of higher education. Such political pressure may force con- 
formity to state requ i ren^erts , resulting in loss of identity . t 
decrease in the diversity of educational programs within the state. 

Coordination Veisus Autonomy 

In soc logicc-jl terms, Eugene Litwak and Lydia Hylton (I969, pp. 33^- 
356) discuss two functional advantages of organizational independence. 
One is to accomodate a conflict of values where the conflicting v 1 ues 
are all desirable (ibid., p. 3^0). In higher education there are a 
number of values that may be in conflict. For example, a college or 
university may decide to offer both vocationally oriented academic 
programs and programs that foster the search for knowledge for intrinsic 
value. Such conflicting values may, however, be difficult to promote 
within one organization. Therefore, inde endent, autonomous organi- 
zations within higher education exist to promote one or the other o 
these values. 
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I ndependert , autoiofnous organizations a'so help resolve soc'al 
conflicts, A socia^ v^onflict exists, for example, where internal 
values are consistent but a lack of resources forces an organization 
to choose a^ong therr. (ibid'., p. 3^1) • Because higher education com- 
poses several types of autonomous organizations, society is not com- 
pelled to choose among values. One college can specialize in one 
value area, while another *'ocuses on another. 

The tv;o sectors of higher education will continue tc resolve cer- 
tain va. and social conflicts for society only if the private insti- 
tutions continue to be independent, autonomous organizations, able to 
make decisions regardino goi i s , purposes, and programs. Alvin W. 
Gouldner (19o0, pp, I6I-I78) points out the need to differentiate 
various organizations witnin a delivery system on the basis of their 
dependence on other parts of the sv:>tem. Dependency is contingent 
on access to elements outside t' a system; that is, independence or 
"functional autonomy" will «esult if the organization has access to 
resources outsida the system. Tor private institut )ns, however, a 
gr v'in^ re 1 a t i onsh i p w i t h the state could erode institutional autonomy. 

V 1 twak and Hylton (I969) define a coordinating agency as a "formal 
organiration whose major purpose is to order behavior between two or 
fwre other formal or '^ja 1 i za t ions" (ibid., p. 3^2). The functions of 
the coordinating aqency are ou^-llned as communicating Information, 
oJj^cattn.; JibputviS, betting standards, and promoting areas of cc^mon 
interest. Finally, the coordinated organizations are separate entities 
with mutual goa 1 ^demand i ng cooperation* 
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They hypothesize that the factors that lead to the development 
of a coordinating agency are (l) the existence of an interdependent 
relationship, (2) agency awareness of this interdependent relationship, 
and (3) the standardization of the areas to be coordinated. When ail 
these factors are present, coordination programs wi ] be established. 

A'", the previous discussion indicates, the first condition is met. 
The secoi d condition, agency awareness of an interdependent relation- 
ship, can be shown by looking again at some of the findings in this 
study. Both the statutes and the master plans in some states provide 
evidence thBt the states "^re aware of their interdependence with private 
higher education. For example, the language in the statutes and master 
plans indicates a responsibility to ensure the survival of the private 
sector in the planning process and in the coordination of a state 
system of higher education Involving both public and private sectors. 

Finally, this study has found not only an awareness by the coordinating 
agency of an interdependent relationship, but also the areas directly 
affected by standardization are an j nst i tu I !un ' s data collection system 
and budgetary piocess. Federal legislation has attempted to standar- 
dize data collection within higher education. The need of a state coor- 
dinating agency to have greater involvement by the private sector in 
*-Oth the planning and coordination process can be viewed as a way to 
achieve the standardization necessary to effect coordination. 

The final part of the Litvak and Hylton hypothesis on cooroinalion 
deals with need for conflict. Conflict, they postulate, is necessary 
to maintain the i nte r'" rgan i za t iona 1 characteristics a svste^, because 
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:t prevents the merger of member organizations into one large organi- 
zation. Conflict is present wherever institutional autonomy exists. 
Therefore, member organizations must not become completely reliant 
on the cooruinacing agenct for resources, lest they lose the ability 
to maintain their identity. 

The tread appears to be toward an increasing number of contacts 
between the state and private higher education and the establishment 
of interdependent relationships oetween the state, its public sector, 
and private institutions. This trend is particularly noticeable in 
the area of financial aid programs to . .udents and private institutions. 
But 't is also manifested in the reliance on the pri^vate sector to 
meet state educational needs through such formalized contacts as 
v,o.itracts or consortiums. If financial problems continue to plague both 
sertors, the number of these contacts should continue to increase. 

Increased financial aid from the state could mean increased 
coordination of receiving institutions. Such coordination may mean that 
decisions formerly nade by the institution would be made in the state 
Capitol. This is certainly true in the states that have instituted 
a su^erboard for the state's public pos tseconda ry educational system. 
The state agency makes decisions for the total system that may be good 
for some institutions but devastating for others. The dec i son-mak i ng 
process is roved out of the hands of those closest to the problem and 
to those who may not be familiar with the particular needs of a 
spocTfic instituMon. The decision-making process also becomes a stan- 
dardized process where data !s plugged in through predesigned formula:. 
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In this coordination process institutional types are standardized 
and uruque institutional identities are lost. Private institutions 
will be increasingly coordinated by the state system as the trend toward 
an interdependent relationship continues. Would such regulation have 
the same effect on private institutions as on public institutions? !s 
the distinction between public and private higher education as clecr 
as it was 20 years ago? 

Some would argue that the institution's ability to set its purposes 
and goals is the essence of the private sector. The existence of this 
sector allows for a plurality of r»-ograms and provides greater opportu-- 
nity'for innovation. They believe that the price the private sector 
must pay in losing some decision-making capabilities is too high. On 
the other hand, those who argue for state aid extol I the virtues of 
pluralism as the main reason for saving the private sector from extinc-- 
tion. However, if financial aid and contract programs means state 
regulation and the loss of some decision-making powers, then the salva- 
tion of private institutions may indeed be their demise. If diversity 
in higher education is to be preserved, then the educators must under- 
stand the effects of interdependent relationships on institutional 
autonomy and diversity. Additional information is needed regarding 
the effects of governmental regulation on higher education. Such 
information should include the effects of financial aid programs, 
ad.ni ni s t rat i ve regulations promulgated under state programs, and the 
effect of other contacts with the state and public institutions on 
the -.cis ion-maki ng process in private institutions. More importantly. 
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